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HENRY  REILLY,  I  In  Court  of  Common  Pleas  of  Frank- 
vs.  Vlin  County,  No.  64,  October  Term,  1865. 

BENJAMIN  HTJBER.  j  Summons  in  case. 

CASE  STATED. 

And  now,  February  23d,  1865,  the  parties  to  the  above  action  agree 
to  the  following  case  stated  for  the  opinion  of  the  Court  in  the  nature 
of  a  special  verdict,  both  parties  reserving  the  right  to  sue  out  a  writ 
of  error  to  the  judgment  of  the  Court  of  Common  Pleas  of  Franklin 
county. 

It  is  admitted  that  Henry  Reilly,  the  plaintiff,  was  a  citizen  of  the 
township  ot  Hamilton,  in  the  county  of  Franklin,  and  was  liable  to 
military  service  in  the  army  of  the  United  States.  That  on  the  nine¬ 
teenth  day  of  July,  A.  !>.,  1864,  he  was  regularly  drafted  into  the  mili¬ 
tary  service  of  the  United  States  to  fill  the  quota  of  the  township  of 
Hamilton,  under  a  then  pending  requisition  of  the  President  of  the 
United  States  for  troops.  It  is  further  admitted  that  he  was  regularlv 
served  with  a  copy  of  the  draft  notice,  but  that  he  refused  to  report, 
and  never  did  report  at  the  Head-Quarters  of  the  Provost  Marshal  of 
the  Sixteenth  District  ol  Pennsylvania,  including  among  others  the 
county  of  Franklin,  for  muster  into  the  army  of  the  United  States. 
That  he  never  furnished  a  substitute  or  paid  the  required  sum  therefor. 
It  is  admitted  that  the  plaintiff  never  did  enter  into  the  military  ser¬ 
vice  of  the  Government.  It  is  further  admitted  that  the  plaintiff  was 
registered  by  the  Provost  Marshal  of  the  District  as  a  deserter  from  the 
military  service  of  the  United  States,  upon  the  records  of  his  office,  at 
Chambersburg. 

It  is  further  admitted  that  the  plaintiff  was  a  qualified  elector  of  the 
township  of  Hamilton,  aforesaid,  under  the  Constitution  and  Laws  of 
Pennsylvania;  that  the  defendant  was  Judge  of  the  general  election 
held  in  and  for  the  township  of  Hamilton,  aforesaid,  on  the  10th  day  of 
October,  A.  D.,  1865;  that  the  plaintiff  on  said  day  tendered  his  ballot 
to  the  board  of  election  officers  of  said  township,  and  that  the  defen¬ 
dant,  acting  as  a  Judge  of  said  election,  refused  to  receive  said  ballot, 
on  the  giound  that  the  plaintiff  was  a  deserter  from  the  military  ser¬ 
vice  of  the  United  States,  and  in  consequence  thereof  was  disfranchised 
by  the  Act  of  Congress,  approved  the  3d  day  of  March,  A.  D.,  1865, 
entitled  “An  Act  to  amend  the  several  Acts  heretofore  passed  to  pro- 


vide  for  the  enrolling  and- calling  out  the  National  Forces  and  for  other 
purposes.” 

It  is  further  admitted  that  if  the  plaintiff  was  a  qualified  elector  of 
this  Commonwealth  and  had  a  right  to  vote,  notwithstanding  anything 
contained  in  the  said  Act  of  Congress,  that  then  the  plaintiff  has  a 
right  to  recover  in  this  action,  and  it  is  agreed  that  his  damages  shall 
be  assessed  at  one  dollar. 

If,  therefore,  the  Coirrt  shall  be  of  the  opinion  that,  upon  the  facts 
of  this  case,  the  plaintiff  was  a  qualified  elector  of  this  Commonwealth, 
and  that  he  was  not  disfranchised  by  the  provisions  of  the  said  Act  of 
Congress  of  March  3d,  1865,  then  the  Court  shall  enter  judgment  for 
for  the  plaintiff  for  one  dollar  damages  and  costs  of  suit.  But  if  on 
the  other  hand,  the  Court  shall  be  of  the  opinion  that  the  plaintiff  was 
not  a  qualified  elector  of  the  Commonwealth  of  Pennsylvania,  and 
that  he  had  lost  the  right  of  suffrage  by  the  provisions  of  said  Act  of 
Congress,  then  the  Court  shall  enter  judgment  for  the  defendant  for 
the  costs  of  suit. 

M’CLURE  &  STEWART, 
STITMB AUGH  &  GEHR, 

Attorneys  for  Defendant., 

F.  M.  KIMMEL, 

J.  M’D.  SHARPE, 

WM.  S.  STENGER, 

Attorneys  for  Plaintiff'.. 


JUDGMENT  OF  TIIE  COURT. 

And  now,  to  wit,  14tlx  March,  A.  D.,  1866,  Court,  after  hearing  the 
parties  by  their  counsel,  enter  judgment  against  defendant  in  favor  of 
plaintiff  for  one  dollar  with  costs  of  suit. 


SPECIFICATION  OF  ERROR. 

The  Court  erred  in  entering  judgment  upon  the  case  stated  in  favor 
of  the  plaintiff  for  $1,00  and  costs. 


DISFRANCHISEMENT  OP  DESERTERS 


IN  SUPREME  COURT  OF  PENNSYLVANIA: 

MIDDLE  DISTRICT— MAY  TERM,  1866. 


HUBER  vs.  REILLY. 


ARGUMENT  OF  J.  M’D.  SHARPE,  DEFT  IN  ERROR. 


May  it  please  the  Court.  I  trust  your 
Honors  will  believe  me  when  I  say  that  I  rise 
to  discuss  this  question,  under  a  feeling  of  the 
most  painful  embarrassment.  I  am  over¬ 
come  by  the  consciousness  that  nothing  I 
can  say  will  either  instruct  or  edify  the  mind 
of  the  Court.  I  am  overpowered  by  the  re¬ 
flection  that  upon  a  proper  presentation  of 
the  question,  now  at  the  bar  of  the  Court, 
may  depend  to  some  extent,  at  least,  'its 
right  and  proper  decision,  and  that  most 
certainly  upon  its  correct  determination, 
hang  suspended  the  liberties  of  near  thirty 
thousand  freemen  of  Pennsylvania.  In¬ 
deed  this  is  by  all  odds  the  most  important 
case  ever  argued  before  this  tribunal.  Oth¬ 
er  cases  have  been  discussed  here,  involv¬ 
ing  millions  of  money.  A  few  involving 
the  life  of  the  citizen.  But  this  case  in¬ 
volves  that,  without  which  property  would 
be  valueless,  and  life  itself  a  curse — the  pos¬ 
session  of  the  privileges  of  a  freeman  and 
his  right  to  call  himself  a  citizen  of  Penn¬ 
sylvania.  With  such  fearful  responsibili¬ 
ties  weighing  upon  the  speaker,  it  is  no 
wonder  that  his  tongue  should  hesitate,  his 
cheek  pale  and  his  heart  faint.  One  thought 
alone  nerves  him  to  proceed,  it  is  the  con¬ 
sciousness  of  the  justice  of  his  cause;  the 
faith  that  truth  in  the  end  always  must  tri¬ 


umph,  and  the  firm  conviction  that  the 
learning  of  this  court  can  master  the  grav¬ 
est  subjects  and  solve  the  most  intricate 
questions,  even  when  aided  by  feeble  in¬ 
strumentalities.  Thus  stimulated  and  en¬ 
couraged  I  shall  endeavor  to  present  this 
case  to  the  court,  with  as  much  brevity  an<L 
as  little  tresspass  upon  your  patience  as  its 
importance  will  permit. 

After  four  years  of  the  most  fearful  rnter- 
necine  strife  known  to  modern  history,  it 
hath  pleased  God  to  bring  this  nation  back 
into  the  paths  of  peace.  The  &e*m-pl* 
of  Janus  is  closed  and  the  sounds  of  war 
are  hushed  throughout  all  our  borders.— 
The  thirsty  earth  hath  drunk  her  fill  of 
blood  spilled  in  fratricidal  strife.  The  mo¬ 
loch  of  war  hath  been  so  gorged  with  vic¬ 
tims  that  even  his  hunger  is  appeased .  The 
pangs  and  throes  of  a  gigantic  revolution 
have  passed  off  and  the  Republic  lives.— 

.  Time  and  again,  our  liberties  were  well 
nigh  wrecked  upon  the  treacherous  rock  of 
military  despotism.  Though  we  held  fast 
to  the  Constitution,  as  the  mariner  clings  to 
the  plank  when  night  and  the  tempest  ar-e 
around  him,  it  was  not  without  much  re¬ 
proach  and  through  bitter  tribulation.  Du¬ 
ring  those  four  bloody  years  it  was  not  Al¬ 
ways  safe  to  say,  we  love  the  govermenl 
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Tfhieh  are  fathex-s  gave  us,  and  we  mean  to 
stand  by  its  organic  laws  as  the  only  pal- 
Jadium  of  our  liberties.  Many  edicts  were 
issued  and  laws  passed  by  both  the  nation¬ 
al  and  State  legislatures,  which  did  not 
pretend  to  have  a  Constitutional  warrant, 
but  boasted  themselves  to  be  the  offspring 
®f  military  necessity.  The  war  powers  of 
She  government  expanded  to  such  collos- 
sal  proportions  that  the  Constitution  was 
wholly  overshadowed  and  its  sanctity 
mocked  and  profaned.  Indeed  there  was 
quite  a  large  school  of  politicians,  who 
boldly  proclaimed  that  the  Constitution  was 
not  intended  for  times  of  war.  Bold  blas¬ 
phemy  ;  unblushing  effrontery,  thus  to 
stigmatize  the  wisdom  of  its  framers;  men 
who  having  broken  the  chains  of  tyranny, 
after  a  struggle  of  eight  weary  years,  it  is 
mow  pretended,  so  loved  bondage,  that 
when  they  came  to  form  a  government  they 
placed  an  unbridled  sceptre  in  the  hands  of 
Sheir  own  servants,  mdre  potent  to  smite 
■down  their  liberties,  than  that  of  the  mon¬ 
arch  against  whom  they  had  rebelled. — 
What  is  to  be  said  of  the  folly  of  the  mari¬ 
ner,  who  when  his  vessel  is  out  upon  an 
unknown  and  tempestuous  sea,  with  a  star¬ 
less  night  above  him,  and  the  raging  waves 
around  him,  would  throw  his  chart  and 
compass  overboard?  What  is  to  be  said  of 
the  folly,  aye  worse  than  folly,  the  wicked¬ 
ness  of  those,  who,  when  the  ship  of  state 
freighted  with  the  hopes  of  human  liberty, 
is  tossed  about  upon  an  angry  ocean,  its 
ere w  in  mutiny,  its  sails  gone,  and  itself  a 
helpless  wreck  rushing  upon  the  breakers, 
would  cast  the  helmsman  into  the  deep  and 
throw  the  chart  of  the  Constitution  after 
Mm.  Surely  madness  must  rule  the  hour, 
which  gives  birth  to  such  follies.  We  sub¬ 
mit  that  if  there  is  a  time  when  the  Consti¬ 
tution  is  of  more  value  than  at  other  times, 
ft  is  during  the  exigencies  of  war.  Because 
it  is  just  in  such  times  that  there  is  the 
strongest  temptation  to  usurp  unwarranted 
powers.  It  is  then,  the  strongest  tendency 
to  centralization  manifests  itself.  It  is 
then,  that  the  voice  of  reason  and  the  plead¬ 
ings  of  outraged  justice  are  too  often  sti¬ 
fled  by  the  gust  of  passion  or  remain  un¬ 
heeded  amid  the  dreams  of  ambition.  If 
there  is  a  time  when  we  can  do  better  with¬ 
out  a  Constitution  that  other  times,  it  is 
when  we  are  in  a  state  of  profound  peace. 
Then  there  is  no  opportunity  for,  and  there¬ 
fore  little  danger  of  usui-pation  being  suc¬ 
cessful.  The  machinery  of  government 
runs  smoothly  and  without  a  single  jar  in  its 
accustomed  grooves.  He  who  would  attempt 


to  play  the  usurper  then,  would  swiftly 
rush  upon  his  own  destruction.  It  is  only 
in  times  of  civil  commotion,  that  some  da¬ 
ring  Ceasar  can  seize  and  bind  the  liberties 
of  the  people. 

These  strange  doctrines  and  new  theories 
about  war  powers  and  military  necessity 
sound  better  everywhere  else,  than  in  this 
august  presence.  The  plea  of  tyrants  must 
surely  be  unwelcome  in  a  court  which  is 
sworn  to  uphold  the  Constitution.  I  fondly 
hoped  that  the  learned  counsel  (Mr.  Cess¬ 
na)  who  opened  this  discussion  would  have 
led  his  train  of  thought  along  by  the  old 
constitutional  landmarks.  Instead  of  this 
he  mounted  liis  war  steed  and  galloped  in 
gallant  style  along  the  highway  of  military 
necessity.  No  warning  finger  board  ad¬ 
monishing  him,  as  he  rushed  on,  that  he 
was  on  the  wrong  road,  availed  to  turn  him 
back.  He  had  started  for  a  goal  and  he 
must  reach  it.  At  length  it  is  won  and  he 
exclaims,  “when  the  Constitution  gives 
Congress  a  power,  it  also  confers  all  pow¬ 
ers  that  are  either  convenient  or  necessary 
to  carry  the  delegated  power  into  successiul 
execution.”  In  other  words  unconstitu¬ 
tional  means  may  be  employed  to  execute 
a  constitutional  power.  Congress  has  “the 
power  to  raise  and  sixpport  armies,”  there¬ 
fore  it  may  quarter  them  upon  the  citizens. 
Congress  has  power  “to  make  rules  for  the 
government  and  regulation  of  the  land  and 
naval  forces,”  therefore  it  may  punish  the 
deserter  by  robbing  him  of  his  citizenship, 
without  a  trial  and  conviction  by  due  pro¬ 
cess  of  law.  The  Constitution  prohibits  the 
quartering  of  troops  upon  the  cititizen.  It 
is  equally  emphatic  in  its  denunciation  of 
all- attempts  to  rob  him  of  his  life,  liberty 
and  property,  except  by  the  judgment  of 
his  peers  or  the  law  of  the  land.  Yet  be¬ 
cause  these  are  convenient  and  may  at 
times  be  necessary  means  to  execute  the 
delegated  powers  above  quoted,  the  learned 
counsel  ai-gues  that  such  means  may  be 
properly  and  constitutionally  used.  This 
argument  makes  the  Constitution  a  felo  de 
se.  What  can  be  more  illogical  and  absurd 
than  to  make  the  incidental  power  strong¬ 
er,  and_give  it  a  wider  sweep,  than  the  sub¬ 
stantive  power?  Yet  to  such  desperate 
straits  is  the  counsel  driven,  in  order  to 
Justify  the  construction  which  he  claims  for 
the  act  of  Congress. 

We  will  not  attempt  to  follow  the  gentle¬ 
man  further  in  his  latitudinarianism,  but 
will  content  ourselves  with  a  brief  elabora¬ 
tion  of  the  following  propositions ; 


1st.  The  right  to  regulate  suffrage,  and 
to  prescribe  the  qualifications  of  electors, 
is  a  State  right,  and  Congress  has  no  power 
either  directly  or  indirectly,  to  interfere 
with  or  impair  that  right. 

2d,  The  act  of  Congress  of  the  3d  of  March, 
18G5,  is  an  ex  post  facto  law,  and,  therefore, 
violates  the  Federal  Constitution. 

3d.  The  act  proposes  to  inflict  and  im¬ 
pose  pains  and  penalties  upon  supposed  of¬ 
fenders,  before  and  without  a  trial  and  con¬ 
viction  by  due  process  of  law,  and  therefore 
is  in  direct  antagonism  to  the  bill  of  rights. 

4th.  The  act  is  in  conflict  with  the  Consti¬ 
tution  of  the  United  States,  because  in  dis¬ 
franchising  the  citizen  without  making  any 
provision  for  the  trial  and  conviction  of  the 
offender,  Congress  has  usurped  the  exer¬ 
cise  of  judicial  authority. 

No  one.  we  presume,  will  doubt  that  be¬ 
fore  the  Federal  Constitution  was  adopted 
and  the  Union  was  formed,  all  govern¬ 
mental  power  was  in  the  States.  By  the 
adoption  of  the  Constitution  a  division 
was  made  of  this  power,  and  certain  poi- 
tions  of  it  w'ere  delegated  to  the  United 
States,  the  residuum  remaining  in  theStates 
except  so  far  as  it  was  extinguished  by  ex¬ 
press  prohibitions  upon  the  States.  Thus, 
the  Constitution  of  the  United  States  de¬ 
clares,  “the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  pro¬ 
hibited  by  it  to  the  States,  are  reserved  to 
the  States  respectively  or  to  the  people.”— 
We  have  thus  the  Constitutional  fact,  that 
the  States  are  to  exist  concurrently  with 
the  Federal  Government,  having  certain 
powers  beyond  the  control  of  the  United 
States,  for  they  or  the  people  are  expressly 
declared  to  be  possessed  of  all  powers  not 
delegated  to  the  Federal  Government,  or 
expressly  prohibited  to  them.  It  will  also 
be  admitted  that  whilst  the  United  States 
are  absolutely  sovereign  over  all  subjects 
delegated  to  them,  yet,  their  jurisdiction  be¬ 
ing  derivative,  is  necessarily  limited.  We 
have  then  these  two  Constitutional  facts 
1st.  States  are  to  exist  concurrently  with 
the  United  States,  having  a  class  of  subjects 
exclusively  within  their  dominion,  and  be¬ 
yond  the  reach  of  Federal  power.  2d.  The 
Federal  Government  is  to  exist  concurrent¬ 
ly  with  the  States,  having  an  absolute  and 
sovereign  control  over  all  matters  delega¬ 
ted  to  it.  Let  us  assure  ourselves  of  the 
correctness  of  these  propositions,  by  a  few 
quotations  from  the  judgments  of  this 
learned  court :  In  Sharpless  vs.  the  may¬ 
or  of  Philadelphia  9  Harris  160,  J.  Black 
said,  “In  the  beginning  the  people  held  in 


their  own  hands  all  the  power  of  an  abso¬ 
lute  government,  the  transcendant  powers 
of  parliament  devolved  on  them  by  the  rev¬ 
olution  (1  Bald  220;  8  Wheaton  584;  2  Pe¬ 
ters  656).  Antecedent  to  the  adoption  of 
the  Federal  Constitution  the  power  of  the 
States  was  supreme  and  unlimited,  (3Serg. 
cfc  Eawle,  68).  If  the  people  of  Pennsylvar- 
nia  had  given  all  the  authority  which  they 
themselves  possessed,  to  a  single  person, 
they  would  have  created  a  despotism  as  ab¬ 
solute  in  its  control  over  life,  liberty  and 
property,  as  that  of  the  Russian  autocrat. — 
But  they  delegated  a  portion  of  it  to  the 
United  States,  specifying  what  they  gave 
and  withholding  the  rest.  The  powers  nod 
given  to  the  government  of  the  Union,  were 
bestowed  on  the  government  of  the  State, 
with  certain  limitations  and  excep- 
ceptions  expressly  set  down  in  the  State 
Constitution.  The  Federal  Constitution 
confess  powers  particularly  enumerated; 
that  of  the  State  containing  a  general  grant 
of  all  powers  not  excepted.  The  construc¬ 
tion  of  the  former  instrument  is  strict 
against  those  who  claim  under  it ;  the  in¬ 
terpretation  of  the  latter  is  strict  against 
those  who  stand  upon  the  exceptions,  and 
liberal  in  favor  of  the  government  itself. — 
The  Federal  Government  can  do  nothing; 
but  what  is  authorized  expressly  or  by 
clear  implication  ;  the  State  may  do  what¬ 
ever  is  not  prohibited.”  In  the  same  case; 
on  page  179,  the  present  Chief  Justice  said, 
“The  Federal  Constitution  sprung  from  the 
experienced  necessities  of  the  States  of  t&© 
confederacy,  and  was  formed  out  of  powers 
specifically  granted  and  enumerated  by  the 
people.  To  the  extent  of  the  powers  grant¬ 
ed,  this  instrument  restrains  the  sovereign¬ 
ty  of  the  States,  but  the  powers  not  delega¬ 
ted  to  the  United  States  by  the  Constitution 
nor  prohibited  by  it  to  the  States,  are  re¬ 
served  to  the  States  respectively  or  to  the 
people.  Because  the  people  are  more  large¬ 
ly  represented  in  the  State  government; 
than  in  the  national ;  and  because  the  pow¬ 
ers  granted  to  the  Federal  Government  are 
in  derogation  of  State  rights,  the  rule  of 
strict  construction  as  applied  to  these 
grants  is  obviousty  conservative  and  just, 
though  not  universally  admitted.  The  peo¬ 
ple  are  the  source  of  all  political  powers. _ 

They  enumerate  those  they  grant  to  the  Fed¬ 
eral  government,  and  those  they  reserve 
from  the  State  government.  The  Legisla¬ 
tive  power  of  the  States  extends  to  all  sub¬ 
jects  properly  legislative,  not  found  in  one 
or  the  other  of  these  enumerations,  and  tha 
only  question  additional  to  those  already 
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stated,  that  can  arise  on  the  constitutionali¬ 
ty  of  a  State  law  is,  does  it  contravene  the 
grants  in  the  Federal  Constitution?” 

In  Kneedler  et  al  vs.  Lane  et  al  9  Wright 
258,  Chief  Justice  Woodward  said,  “It  is 
impossible  to  study  our  State  and  Federal 
Constitutions,  without  seeing  how  manifest¬ 
ly  the  one  was  designed  to  guard  and 
maintain  the  personal  and  social  rights  of 
the  citizen  ;  the  other  to  take  care  of  his  ex¬ 
ternal  relations.  Nurture,  education,  prop¬ 
erty,  home,  wife  and  children,  servants,  ad¬ 
ministration  of  goods  and  chatties  after 
death,  and  a  grave  yard  in  which  to  sleep 
the  sleep  of  death,  these  are  among  the  ob¬ 
jects  of  State  solicitude,  in  the  protection  of 
which  the  State  provides  civil  authorities, 
and  back  of  them  the  posse  comitatus  and 
Ihe  militia  to  make  the  civil  administra¬ 
tion  effectual.”  In  the  same  case,  on  page 
264,  Mr.  Justice  Thompson  said,  “The  Con¬ 
stitution  of  the  United  States  defines  and 
enumerates  the  powers  of  the  general  gov¬ 
ernment,  and  limits  them  by  the  solemn 
declaration  that  ‘the  powers  not  delegated 
to  the  United  States  by  the  Constitution, 
]aor  prohibited  by  it  to  the  States,  are  re¬ 
served  to  the  States  respectively,  or  to  the 
people;  the  government  established  by  the 
Constitution  is,  therefore,  a  limited  govern¬ 
ment,  beyond  the  limitations  of  which  in¬ 
cluding  necessary  incidents  of  expressly 
.granted  powers,  all  exercise  of  authority 
by  Congress  is  mere  usurpation.  We 
should  remember  this  in  construing  the 
Constitution ;  and  we  should  remember  al¬ 
io,  that  the  entire  machinery  of  govenment 
provided  by  it,  was  poised  between  checks 
and  balances,  designed  not  only  to  prevent 
S  from  transcending  its  orbital  limits,  but 
is  guard  against  oppressions  from  other 
sources.  The  objects  to  be  attaned,  as  de¬ 
clared  in  the  preamble,  must  also  be  kept 
ia  view,  when  we  are  called  to  expound  its 
provisions  ;  and  we  are  bound  to  construe 
li,  so  as  to  preserve  and  advance  them  all. 
The  purpose  as  declared  in  the  preamble 
•was,  ‘to  form  a  more  perfect  Union,  estab¬ 
lish  justice  insure  domestic  tranquility, 
provide  for  the  common  defense,  promote 
ihe  general  welfare,  and  secure  the  bless- 
angs  of  liberty  to  ourselves  and  our  posteri¬ 
ty/  Each  of  these  objects  are  supposed  to 
Se  secured  by  the  Constitution,  and  no  one 
ef  them  must  be  overlooked  in  a  too  eager 
desire  to  lend  a  supposed  efficiency  to  some 
other.  To  do  so  would  endanger  the  whole. 
Tffo  provide  for  the  common  defense  is  one 
jurpose  avowed  for  establishing  the  Con¬ 
stitution,  and  the  duty  devolves  on  Con¬ 


gress  to  execute  it ;  but  it  must  not  be  exe¬ 
cuted  in  such  a  manner  as  to  encroach  on 
the  paramount  purpose  of  securing  the 
blessings  of  liberty  to  ourselves  and  our 
posterity  also  declared.  This  is  one  in¬ 
stance  to  show  that  no  legislation,  nor  no 
construction,  can  be  valid  or  sound  which 
is  not  in  harmony  with  the  Constitution.” 

In  the  same  case,  page  277,  Mr.  Justice 
Strong  said:  “It  is  said,  and  truly  said,  that 
the  federal  government  is  one  of  limited 
powers.  It  has  no  other  than  such  as  are 
expressly  given  to  it,  and  such  as  (in  the 
language  of  the  Constitution  itself)  ‘are  nec¬ 
essary  and  proper  for  carrying  into  execu¬ 
tion  the  powers  expressly  given.’  By  the 
tenth  article  of  the  amendments,  it  is  or¬ 
dained  that  the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  pro¬ 
hibited  by  it  to  the  states,  are  reserved  to  the 
states  respectively,  or  to  the  people.  Of 
course  there  can  be  no  presumption  in  favor 
of  the  existence  of  a  power  sought  to  be  ex¬ 
ercised  by  Congress.  It  must  be  found  in 
the  Constitution.” 

Keeping  firmly  fixed  in  our  memories 
these  emphatic  enunciations  of  the  true 
principles  of  construction  of  the  federal  and 
state  Constitutions,  let  us  look  into  the  Con¬ 
stitution  of  the  United  States  and  learn 
what  powers  the  states  have  delegated  to  the 
national  government.  We  read  therein, 
that  Congress  shall  have  power, 

“To  lay  and  collect  taxes,  duties,  imposts 
and  excises.  To  pay  the  debts  and  provide 
for  the  common  defence  and  general  welfare 
of  the  United  States.” 

“To  borrow  money  on  the  credit  of  the 
United  States.” 

“To  regulate  commerce  with  foreign  na¬ 
tions  and  among  the  several  states  and  with 
the  Indian  tribes.” 

“To  establish  an  uniform  rule  of  natural¬ 
ization  and  uniform  laws  on  the  subject  of 
bankruptcy  throughout  the  United  States.” 

“To  coin  money,  regulate  the  value  there¬ 
of  and  of  foreign  coin,  and  fix  the  standard 
of  weights  and  measures.” 

“To  provide  for  the  punishment  of  coun¬ 
terfeiting  the  securities  and  current  coin  of 
the  United  States.” 

“To  establish  post  offices  and  post  roads.” 

“To  promote  the  progress  of  science  and 
useful  arts  bv  securing  for  limited  terms  to 
authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries.” 

“To  constitue  tribunals  inferior  to  the  Su¬ 
preme  Court.” 

“To  define  and  punish  piracies  and  felon¬ 
ies  committed  on  the  high  seas  and  offences 
against  the  laws  of  nations.” 


“To  declare  war,  grant  letters  of  marque 
and  reprisal,  and  make  rules  concerning 
captures  on  land  and  water.” 

“To  raise  and  support  armies.” 

“To  provide  and  maintain  a  navy.” 

“To  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces.” 

“To  provide  for  organizing,  arming  and 
disciplining  the  militia,  and  for  governing 
such  part  of  them  as  may  he  employed  in 
the  service  of  the  United  States.” 

“To  exercise  exclusive  legislation  in  all 
cases  whatsoever  over  such  districts  (not 
exceeding  ten  miles  square)  as  may  by  ces¬ 
sion  of  particular  states  and  the  acceptance 
of  Congress,  become  the  seat  of  government 
of  the  United  States.” 

“To  make  all  laws  which  shall  be  necessa¬ 
ry  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers 
vested  by  the  Constitution  in  the  govern¬ 
ment  of  the  United  States,  or  in  any  depart¬ 
ment  or  office  thereof.” 

This  is  the  chart  of  powers  granted  by  the 
states tothe  federal  government,  and  besides 
those  therein  enumerated,  the  counsel  now 
addressing  the  court  knows  of  no  others. 

The  prohibitions  upon  the  states  are  as  fol¬ 
lows  : 

Section  10.  (1)  “No  state  shall  enter 
into  any  treaty,  alliance  or  confederation  ; 
grant  letters  of  marque  and  reprisal,  coin 
money,  emit  bills  of  credit,  make  anything 
but  gold  and  silver  coin  a  tender  in  pay¬ 
ment  of  debts;  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  ob¬ 
ligation  of  contracts  or  grant  any  title  of  no¬ 
bility.” 

(2)  “No  state  shall  without  the  consent  of 
Congress  lay  any  imposts  or  duties  on  im¬ 
ports  and  exports,  except  what  may  be  ab¬ 
solutely  necessary  for  executing  its  inspec¬ 
tion  laws;  and  the  net  produce  of  all  duties 
and  imposts  laid  bv  any  state  on  imports 
or  exports  shall  be  for  the  use  of  the  treas¬ 
ury  of  the  United  States,  and  all  such  laws 
shall  be  subject  to  the  revision  and  control 
of  Congress.  No  state  shall  without  the 
consent  of  Congress,  lay  any  duty  of  ton¬ 
nage,  keep  troops  or  ships  of  war  in  time  of 
peace,  enter  into  any  agreement  or  contract 
with  another  state  or  with  a  foreign  power, 
or  engage  in  war  unless  actually  invaded, 
or  in  such  imminent  danger  as  will  not  ad¬ 
mit  of  delay.” 

It  will  thus  be  observed  that  outside,  and 
beyond  the  powers  delegated  to  the  federal 
government  and  prohibited  to  the  states, 
there  is  a  large  and  undefined  class  of  sub¬ 
jects,  which  relate  to  the  domestic  economy 


and  individual  rights  of  the  people,  over 
which  the  states  are  expressly  declared  by 
the  Constitution  of  the  United  States  to  have 
absolute  jurisdiction  and  complete  control. 
In  searching  for  the  domains  of  federal  and 
State  jurisdiction  respectively,  we  must  not 
forget  the  rules  of  interpretation,  to  which 
we  have  already  called  the  attention  of  the 
court.  To  which  may  be  added  the  canon 
laid  down  by  Chief  Justice  Black  in  Com¬ 
monwealth  vs.  Hartman,  5  Harris  119— in 
the  following  emphatic  language :  “It  is  to 
be  remembered  that  the  rule  of  interpreta¬ 
tion  for  the  state  constitution  differs  totally 
from  that  which  is  applicable  to  the  Consti¬ 
tution  of  the  United  States.  The  latter  in¬ 
strument  must  have  a  strict  construction, 
the  former  a  liberal  one.  Congress  can  pass 
no  laws  but  those  which  the  Constitution 
authorizes  either  expressly  or  by  clear  im¬ 
plication  ;  whilst  the  Assembly  has  j  urisdic- 
tion  of  all  subjects  in  which  its  legislation 
is  not  prohibited.  The  powers  not  granted 
to  the  government  of  the  Union  are  with¬ 
held  ;  but  the  State  retains  every  attribute 
of  sovereignty  not  taken  away.” 

Now,  we  look  in  vain  among  the  powers 
delegated  to  Congress  for  one  which  gives 
the  Federal  Government  authority  to  regu¬ 
late  the  right  of  suffrage,  or  to  prescribe  the 
qualifications  of  electors  in  the  States.-- 
Among  the  prohibitions  none  are  to  be  found 
which  take  away  from  the  states  the  juris¬ 
diction  over  this  subject. 

The  only  power  given  to  Congress  over 
the  question  of  citizenship,  is  that  which 
confers  the  right  “to  establish  an  uniform 
rule  of  naturalization  throughout  the  Uni¬ 
ted  States.”  The  fact  that  this  power,  and 
this  alone,  was  conferred  upon  Congress,  is 
pregnant  with  the  strongest  negation  of  any 
other  power  to  regulate  the  status  of  citi¬ 
zenship  or  the  right  of  suffrage,  either  di- 
reotly  or  indirectly  in  the  States.  JExpressio 
unius  est  exclusio  alterius  ;  expressum  facil 
cessare  taciturn.  The  question  is  not,  (for 
that  is  admitted)  has  Congress  the  right  to 
legislate  an  alien  into  a  citizen?  But  the 
question  is,  can  Congress  by  a  legislative 
act,  transform  a  citizen  into  an  alien  ?  Can 
Congress  by  the  word  of  its  power,  strip  a 
citizen  of  Pennsylvania  of  the  high  prerog¬ 
atives  of  a  freeman,  aud  sentence  him  un¬ 
heard  and  without  a  trial,  to  a  vassalage 
more  ignominious  than  that  of  a  Russian 
serf?  The  statement  of  this  monstrous 
proposition  furnishes  its  own  sufficient  an¬ 
swer.  The  argument  of  the  learned  coun¬ 
sel  on  the  other  side  assumes  that  there  is 
such  a  thing  as  a  citizenship  of  the  United 
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States,  wholly  seperate  and  independent  of 
a  state  citizenship ;  that  Congress  has  such 
control  over  United  States  citizenship,  as  to 
be  able,  at  will,  to  deprive  its  possessor  of 
the  immunities  and  privileges  that  apper¬ 
tain  to  it ;  that  the  Act  of  Congress,  of  the 
3d  of  March,  1865,  stripped  deserters  of  the 
franchises  of  United  States  citizenship,  and 
made  them  aliens  ;  and  that  inasmuch  as 
the  Constitution  of  Pennsylvania  declares 
that  only  citizens  of  the  United  States  shall 
enjoy  the  right  of  suffrage  within  her  lim¬ 
its  this  man,  (Mr.  Reilly)  by  virtue  of 
this  act  of  Congress,  ceased  to  be  a  qualified 
elector  of  Pennsylvania.  Such  (if  we  uu- 
derstand  the  gentlemen,)  is  the  process  of 
reasoning,  on  the  part  of  the  counsel  for  the 
plaintiff  in  error.  This  argument  seems  at 
first  blush,  to  be  plausible,  but  a  little  con¬ 
sideration  will  disclose  its  heresy.  By  what 
process  does  a  native  Pennsylvanian  be¬ 
come  a  citizen  of  the  United  States?  No 
naturalization  is  necessary  in  such  a  case, 
and  no  Congressional  action  is  required. — 
Birth  in  Pennsylvania  makes  him  a  citi¬ 
zen  there,  and  through  his  State  citizenship 
and  in  consequence  of  it,  he  becomes  a  cit- 
zen  of  the  United  States.  The  one  citizen¬ 
ship  is  inseparable  from  and  dependent  up¬ 
on  the  other.  The  same  blow  that  strikes 
the  one  down,  destroys  the  other  also.  It 
is  impossible  for  Congress  to  deprive  deser¬ 
ters  of  the  capacity  to  hold  any  office  of 
trust  or  profit  under  the  United  States,  or 
of  the  privilege  of  exercising  any  rights  of 
citizens  thereof,  without  at  the  same  time 
robbing  them  of  the  prerogatives  of  State 
citizenship.  Now,  the  able  counsel  on  the 
other  side,  seem  to  appreciate  the  difficul¬ 
ty  of  maintaining  the  doctrine  that  Con¬ 
gress,  by  a  direct  exercise  of  power,  can 
enter  the  domains  of  States  and  regulate 
questions  of  State  citizenship.  They  appear 
to  shrink  back  from  the  bold  assertion  of 
the  dogma  that  Congress  can  directly  inter¬ 
fere  with  the  right  of  Pennsylvaztia  to  reg¬ 
ulate  the  qualifications  of  her.  own  electors. 
But  they  seek  to  screen  themselves  from 
the  odium  attaching  to  such  a  heresy,  by 
erecting  a  thin  breastwork  out  of  a  United 
States  citizenship,  distinct  and  distinguish¬ 
able  from  a  State  citizenship,  and  from  be¬ 
hind  this  barrier  they  cast  their  missiles  at 
the  rights  of  the  States.  They  say,  we  will 
not  attempt  to  interfere  with  your  State  citi¬ 
zenship  eo  nomine,  but  we  will  take  from 
you  your  immunities  as  a  citizen  of  the 
United  States,  and  our  State  Constitution 
then  comes  to  our  rescue  and  declares  that 
you  thereby  cease  to  be  a  qualified  elector. 


If  it  be  true,  as  we  believe,  and  we  have- 
tried  to  show  that  a  native  born  citizen  be¬ 
comes  a  citizen  of  the  United  States  only 
through  his  state  citizenship,  then  this  act 
of  Congress,  by  depriving  deserters  of  the 
prerogatives  of  citizens  of  the  United  States, 
makes  a  direct  assault  upon  the  qualifica¬ 
tions  of  electors  in  the  States.  We  submit 
that  it  is  unconstitutional  and  void,  because 
no  power  to  do  this  thing  was  ever  delega¬ 
ted  by  the  States  to  the  federal  government. 
But  it  is  argued  that  Congress  may  “make 
rules  for  the  regulation  of  the  land  and  na¬ 
val  forces.”  That  discipline  is  necessary 
to  the  preservation  of  armies  ;  that  deser¬ 
tion  is  ruinous  to  their  efficiency  and  exist¬ 
ence  ;  that  therefore,  Congress  may  define 
what  shall  constitute  desertion,  may  pre¬ 
scribe  its  punishment,  and  as  a  part  of  the 
pains  and  penalties,  may  inflict  a  disfran¬ 
chisement  and  loss  of  citizenship.  It  is  said 
that  this  reasoning  makes  the  act  constitu¬ 
tional  ;  we  submit  that  it  does  not.  We  af¬ 
firm  that  Congress  cannot,  even  by  way  of 
punishment  for  crime,  attach  such  disqual¬ 
ifications  to  the  elective  franchise  in  the 
States,  as  to  entirely  deprive  any  class  of 
citizens  of  the  right  to  vote.  If  Congress 
can  inflict  this  punishment  for  desertion,  it 
may  go  on  and  define  new  offenses  ad  infi¬ 
nitum,  each  of  which  shall  be  punished  in 
the  same  way.  Thus  it  may  declare,  that 
to  speak  disrespectfully  of  the  President  of 
the  United  States, or  to  call  in  question  its  own 
infallible  wisdom,  shall  be  sedition.  It  may 
declare,  that  to  deny  the  equality  of  the  negro 
or  to  deprive  him  of  any  of  the  rights  enjoy¬ 
ed  by  the  white  man,  shall  be  acrime  against 
“the  higher  law,”  and  all  these  offenders 
shall  become  aliens  and  cease  to  be  voters. 
It  was  one  of  the  vices  of  the  conscription 
law  that,  whilst  the  Constititution  recogni¬ 
zed  the  substantive  and  independent  exist¬ 
ence  of  the  militia  of  the  States,  it  allowed 
draft  after  draft  to  be  made  from  this  State 
force  until  the  whole  came  to  be  swallowed 
up  in  what  was  called  “the  national  forces.” 
So,  by  allowiug  Congress  to  punish  deser¬ 
tion  by  loss  of  citizenship,  you  invite  a 
similar  punishment  for  other  offenses,  un¬ 
til  one  class  after  another  is  deprived  of  the 
elective  franchise  and  the  State  lies  pros¬ 
trate  at  the  feet  of  Congress,  without  voters 
and  without  citizens,  having  only  a  name 
to  live,  whilst  in  truth  it  is  dead.  It  may 
be  said  that  this  is  putting  an  extreme  case 
and  pushing  the  consequences  of  such  leg¬ 
islation  to  the  verge  of  absurdity.  But 
when  a  power  not  expressly  conferred  upon 
Congress  is  sought  to  be  inferred  from  some- 
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general  power  of  the  Constitution,  and  an 
examination  discloses  the  fact  that  the  pow¬ 
er  is  capable  of  such  abuse  as  to  enable 
those  who  exercise  it  to  subvert  the  govern¬ 
ment  itself,  we  are  furnished  the  strong¬ 
est  argument  against  the  existence  of  such 
inferential  power.  To  say  that  a  power  has 
recently  been  discovered  which  is  potent 
enough  to  strike  down  State  rights,  and 
wipe  out  State  lines  when  exercised  to 
its  fullest  capacity,  is  simply  to  assert 
that  the  Constitution  our  forefathers  framed 
has  been  changed  by  some  remarkable  rev¬ 
olution.  Who  would  deny  that  our  whole 
system  has  been  changed,  if  Congress  can 
stretch  forth  its  sceptre  over  the  States  and 
issue  its  edict  that  no  man  shall  vote  until 
he  attained  the  age  of  thirty,  or  the  black 
man  shall  vote  and  the  white  man  shall  not 
vote  in  Pennsylvania.  No  less  is  the  usur¬ 
pation  which  masks  its  designs  under  the 
specious  covering  of  a  punishment  for  crime. 

Agnew,  Judge— You  have  been  arguing 
a  question  of  power.  We  may  agree  that 
the  law,  with  regard  to  desertion,  was  im¬ 
politic,  but  that  is  not  the  question  of  pow¬ 
er.  Congress  has  the  power  to  establish 
post  offices  and  post  roads.  Robbing  the 
mail  is  an  offence,  and  punished  even  to  the 
extent  of  death.  Do  you  think  that  Con¬ 
gress  has  power  to  disfranchise  the  mail 
robber?  Rather,  when  Congress  is  in  the 
exercise  of  its  undoubted  power,  may  it 
not  extinguish  the  right  of  franchise  as  well 
as  any  other,  when  in  such  exercise  of  pow¬ 
er,  as  a  consequence  entailed.  They  may 
extinguish  private  rights,  including  the 
right  of  life.” 

Mr.  Sharpe — “Certainly,  Congress  may 
for  some  offences  prescribe  the  punishment 
of  death.  But  Congress  cannot  change  or 
increase  the  punishment  of  crime,  after  it 
has  been  committed.  Congresscannot  make 
an  act  which  was  innocent,  at  the  time  it 
was  done,  a  crime,  and  punish  it  as  such.” 

Agnew,  Judge— “It  may  be  ex  post  facto, 
but  I  am  asking  you  only  a  question  of 
law.” 

Mr.  Sharpe — “I  think  Congress  cannot 
take  away  the  right  of  suffrage,  as  a  pun¬ 
ishment  for  crime.  In  doing  so,  it  is  inter¬ 
fering  with  those  matters,  over  which  the 
Constitution  gives  the  States  exclusive  and 
absolute  dominion.  Congress  cannot  do  in¬ 
directly,  what  it  cannot  do  directiy.  Your 
Honor  would  not  pretend  that  Congress  can 
directly  by  legislation,  prescribe  the  quali¬ 
fications  of  electors  in  the  States.  Whilst 
your  Honor  will  no  doubt  concede  this 
much,  I  go  a  step  further  and  submit  that 


Congress  cannot  add  even  as  a  punishment 
for  crime,  disqualifications  to  the  elective 
franchise,  strange  and  unknown  to  the 
Constitution  and  laws  of  Pennsylvania. 

Agnew,  Judge— “I  understand  that.” 

Woodward,  C.  J.— “I  believe  that  Con¬ 
gress  lias  never  punished  the  mail  robber 
until  convicted,  or  indeed  no  other  crimi¬ 
nal.  Therefore  it  does  not  follow,  that  if 
Congress  has  the  constitutional  power  to 
deprive  a  citizen  of  his  citizenship,  that 
they  may  do  so  without  conviction.  Rath¬ 
er  Congress  has  not  the  power  to  take  away 
the  right  of  suffrage  without  trial.” 

Strong,  Judge — “Conceding  that  Con¬ 
gress  has  the  power  to  inflict  punishment, 
is  it  not  true  that  the  right  of  suffrage  is  in¬ 
separable  from  the  State  government  itself. 
Is  not  therefore  any  action  of  Congress 
which  takes  away  the  right  of  suffrage  a 
direct  blow  at  States  rights.” 

Mr.  Sharpe— Exactly.  As  I  said  before. 
Congress  may  go  on  and  disfranchise  class 
after  class  of  voters,  until  the  State  has  no 
electors  left.” 

Agnew,  Judge — “Well,  if  we  all  commit 
crime,  I  suppose  we  will.” 

Mr.  Sharpe — One  word  more  upon  this 
general  head  and  we  shall  leave  it.  Some 
information  may  be  obtained  from  the  po¬ 
litical  history  of  the  times,  in  regard  to  the 
views  which  the  most  latitudinarian  con¬ 
structionists  entertain  upon  this  right 
of  Congress  to  interfere  with  the  elective 
franchise  in  the  States.  There  is  by  no 
means  a  small  school  of  our  statesmen  who 
insist  that  Congress  has  the  power  and 
ought  to  exercise  it  of  declaring  who  shall 
vote  in  the  States  that  seceded  from  the 
Union.  But  the  chief  corner  stone  of  this 
asserted  power,  is  the  dogma,  that  these 
States  have  forfeited  their  rights,  and  are 
now  to  be  treated  as  conquered  provinces. 
The  very  basis  of  the  doctrine  is  pregnant 
with  the  affirmation  that  it  has  not  and  can 
not  have  any  apjffication  to  a  State  that  never 
seceded.  Pennsylvania  has  never  attempt¬ 
ed  to  secede,  she  never  lost  her  status  in 
the  Union,  and  therefore  upon  the  theox-y 
of  this  class  of  statesmen,  Congress  cannot 
usurp  such  a  right  in  this  Commonwealth. 
Again,  the  specious  pretext  which  is  set  up 
in  favor  of  this  act  of  Congress,  that  dis¬ 
franchisement  is  entailed  upon  the  offender 
as  a  punishment  for  his  crime,  is  triumph¬ 
antly  swept  away  by  the  recent  congres¬ 
sional  action  of  many  of  the  same  congress¬ 
men  who  passed  the  act  in  controversy. — 
This  ultra  school  of  politicians,  we  presume 
will  not  insist  that  northern  deserters  are 
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worse  that  southern  traitors.  If  deserters 
could  be  constitutionally  disfranchised  hv 
an  act  of  Congress,  it  is  certainly  fair  to 
suppose  that  traitors  might  be  disposed  of 
in  the  same  way,  by  the  same  summary 
process.  Yet  it  has  been  discovered  since 
the  passage  of  the  act  of  Congress  of  the  3d 
March,  1865,  that  rebels  cannot  be  robbed  of 
their  citizenship  without  an  amendment  to 
the  Constitution  of  the  United  States'  Two 
thirds  of  the  Congress  and  three  fourths  of 
the  State  legislatures  must  all  concur  before 
rebels  can  be  made  aliens.  Yet  the  coun¬ 
sel  for  the  plaintiff  in  error  insist  that  a 
simple  utterance  by  a  bare  majority  of  Con¬ 
gress  can  strip  northern  deserters  of  the 
Immunities  of  citizenship,  consign  them  to 
slavery,  doom  them  to  infamy,  and  set 
them  up  as  a  mark  for  the  finger  of  scorn 
to  point  at.  If  this  be  be  true,  I  had  rather 
be  a  southern  traitor  than  a  northern  de¬ 
serter. 

2nd.  Our  second  proposition  is ;  That  this 
act  of  Congress  is  an  ex  post  facto  law,  and, 
therefore,  violates  the  Federal  Constitution. 
It  is  apparent  from  the  case  stated  that  the 
person  whom  it  is  sought  to  disfranchise, 
was  drafted  into  (he  military  service  of  the 
United  States  on  the  19th  of  July,  A.  I)., 
1864,  and  failed  to  report  to  the  Provost 
Marshal  of  the  16th  district  of  Pennsylvania, 
in  obedience  to  the  draft  notice.  The  act  of 
Congress  in  dispute  was  approved  on  the  3d 
of  March  1865.  It  is  clear  from  this  state¬ 
ment  of  facts,  that  if  Henry  Reilly  was  guil¬ 
ty  of  any  offence  at  all,  he  committed  it 
some  months  prior  to  the  passage  of  the  act 
of  Congress.  If  therefore  the  law  is  ex  post 
facto,  within  the  meaning  of  that  phrase  in 
the  Constitution,  it  is  wholly  void  and  inop¬ 
erative;  because  the  Constitution  declares 
in  unmistakable  language,  '•‘■that  no  bill  of 
attainder  or  ex  post  facto  law  shall  be  pass¬ 
ed. ,J 

We  have  an  authoritative  exposition  of 
what  constitutes  an  ex  post  facto  law,  from 
the  Supreme  Court  of  the  United  States, 
made  at  an  early  day.  In  Calder  and  wife 
vs.  Bull  and  wife,  3  Dallas,  390,  Judge  Chase 
defined  an  ex  post  facto  law  to  be  one  which, 
1st,  Aggravates  a  crime,  or  makes  it  greater 
than  it  was  when  committed.  2d,  Every 
law  that  changes  the  punishment,  and  in¬ 
flicts  a  greater  punishment,  than  the  law 
annexed  to  the  crime  when  committed.  3d, 
Every  law  that  alters  the  legal  rules  of  evi¬ 
dence,  and  receives  less,  or  different  testi¬ 
mony,  than  the  law  required  at  the  time  of 
the  commission  of  the  offence  to  convict  the 
offender.  If  this  act  of  Congress  is  open  to 


all  or  any  of  these  faults,  it  is  ex  post  fa.cto, 
and  therefore  void  and  of  no  binding  force. 
Does  it  aggravate  the  crime,  and  change  the 
punishment  making  it  greater  than  before. 
We  submit  that  it  does.  The  crime  we  are 
considering  is  not  that  of  desertion,  but 
sinply  a  neglect  to  report  in  answer  to  a 
draft  notice.  Although  a  majority  of  this 
court  held  in  Kneedler  et  al  vs.  Lane  et  al  9 
Wright,  238,  that  a  defaulting  drafted  man  is 
a  deserter  and  may  be  punished  as  such,  we 
cannot  rid  ourselves  of  the  idea  that  there  is 
a  wide  distinction  between  the  two  classes 
of  offenders.  Whilst  the  deserter  was  usu¬ 
ally  tried  and  sentenced  by  court  martial, 
the  defaulting  drafted  man  was  simply  ar¬ 
rested  and  put  into  the  military  service. — 
The  military  authorities  made  this  distinc¬ 
tion,  and  it  comported  with  the  common 
sense  view  of  the  matter.  But  the  counsel 
argue  that  defaulting  drafted  men  having 
been  declared  deserters,  and  amenable  to  the 
penalties  of  desertion,  might  have  been  shot 
to  death  by  musketry  under  the  law,  as  it  ex¬ 
isted  prior  to  the  3d  of  March,  1865,  and  that 
therefore  an  act  which  punishes  simply 
with  forfeiture  of  citizenship,  neither  aggra¬ 
vates  the  crime,  nor  enhances  its  punish¬ 
ment.  But  we  appeal  to  the  gentlemen  to 
answer  whether  a  non-reporting  drafted 
man  was  ever  shot  to  death,  or  punish¬ 
ed  in  the  same  manner  as  deserters  from 
actual  service.  If  such  cases  have  ever  oc¬ 
curred  they  have  never  come  to  our  knowl¬ 
edge.  But  supposing  for  the  sake  of  the  ar¬ 
gument,  that  defaulting  drafted  men  stand 
in  the  same  guilt  with  deserters  from  actual 
service,  and  may  pass  under  the  same  con¬ 
demnation,  yet  the  punishment  is  not  nec¬ 
essarily  death;  it  may  be  death,  or  such 
other  punishment  as  a  court  martial  may 
choose  to  inflict.  The  punishment  is,  there¬ 
fore,  discretionary ;  and  the  exercise  of  that 
discretion  would  ordinarilj1-  be  controlled 
by  the  peculiar  circumstances  of  each  indi¬ 
vidual  case.  A  careful  reading  of  the  act  of 
Congress  will  show,  however,  that  this  op¬ 
tion  is  to  a  great  extent  destroyed  and  taken 
away.  A  deserter  from  actual  service  and 
a  non-reporting  drafted  man  are  declared  to 
be  equally  criminal,  and  must  be  punished 
at  least  with  loss  of  citizenship.  A  less  pen¬ 
alty  than  disfranchisement,  can  no  longer 
be  pronounced.  Can  it,  therefore,  be  argu¬ 
ed  with  any  degree  of  candor  that  this  act 
does  not  aggravate  the  crime,  and  increase 
its  punishment.  I  oppose  to  the  dictum  of 
the  gentlemen,  the  language  of  the  law  it¬ 
self,  which  declares,  “that  in  addition  to  the 
other  lawful  penalties  of  the  crime  of  deser- 
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tion  from  the  military  or  naval  service,  all 
persons  who  have  deserted  the  military  or 
naval  service  of  the  United  State,  who  shall 
not  return  to  the  said  service,  or  report  them¬ 
selves  to  a  Provost  Marshal  within  sixty 
days  after  the  proclamation  hereinafter 
mentioned,  shall  be  deemed  and  taken  to 
have  voluntarily  relinquished  and  forfeit¬ 
ed  their  rights  of  citizenship,  and  their 
rights  to  become  citizens.” 

Strong,  Judge — “What  is  the  offense 
provided  for  in  the  act  of  1865.  Is  it  or  is  it 
not  an  offense  to  be  committed  after  a  cer¬ 
tain  time  shall  have  elapsed,  that  is  sixty 
days  after  the  proclamation  should  be  is¬ 
sued?” 

Mr.  Sharpe — “I  think  not,  sir,  it  is  true 
that  the  man  who  does  report  himself  as  com¬ 
manded  by  the  proclamation,  shall  be  re¬ 
lieved  from  punishment.  But  suppose  he 
does  not  report  and  the  sixty  days  have  ex¬ 
pired,  what  shall  he  be  punished  for?  Not 
for  failing  to  report,  and  to  take  advantage 
of  the  proclamation,  but  for  his  prior  deser¬ 
tion.  This  sixty  days  proclamation  was 
meant  to  furnish  an  amnesty  to  those  who 
should  avail  themselves  of  it.  A  procla¬ 
mation  of  amnesty  presupposes  that  some¬ 
body  has  committed  crime,  and  is  liable  to 
punishment.  The  President’s  amnesty  proc¬ 
lamation,  issued  to  those  engaged  in  the  re¬ 
bellion,  extended  pardon  to  such  as  could 
and  did  avail  themselves  of  it.  Those  who 
refused  to  partake  of  its  grace  were  and 
still  are  liable  to  pains  and  penalties,  not 
because  they  rejected  the  amnesty,  but  be¬ 
cause  they  are  supposed  to  have  committed 
treason.  So  with  the  proclamation  provi¬ 
ded  for  in  this  act  of  Congress,  those  who 
are  obedient  unto  it  shall  save  themselves, 
those  who  stand  out  against  it  are  still  lia 
ble  to  condemnation  and  punishment  for 
their  old  offenses.” 

Read,  Judge — “The  amnesty  proclama¬ 
tion  leaves  the  party,  if  he  does  take  ad¬ 
vantage  of  it,  just  where  he  was.  But  if  he 
does  not  take  advantage  of  this  proclama¬ 
tion,  then  it  prescribes  an  additional  pun¬ 
ishment  for  not  taking  advantage  of  it.” 

Mr.  Sharpe — “But  may  it  please  your 
Honor,  suppose  that  he  never  saw  or  heard 
of  the  proclamation  ? 

Read,  Judge— “That  don’t  make  any  dif¬ 
ference;  it  cannot  make  any  difference.” 

Woodward,  C.  J. — “There  was  no  con¬ 
viction  in  this  case.” 

Mr.  Sharpe — “No,  sir;  no  man  can  be 
punished  for  desertion  unless  convicted. — 
This  proclamation  says  that  if  the  man  does 
not  return  within  sixty  days,  he.  shall  be 
deemed  to  have  forfeited  his  citizenship.” 


Woodward,  C.  J. — “Then  you  say  that 
this  act  of  Congress  itself  is  a  conviction  of 
the  offender. 

Mr.  Sharpe — “Tes  sir;  Congress  pro¬ 
nounces  the  sentence  without  affording  an 
opportunity  to  the  condemned  to  be  heard. 
It  judges,  it  convicts,  and  it  punishes, 
thereby  arrogating  to  itself  judicial  author¬ 
ity,  in  violation  of  the  Constitution.” 

But  if  possible  the  act  is  still  more  ob¬ 
noxious  to  the  objection  of  being  ex  post 
facto ,  from  the  further  fact  that  it  alters  the 
legal  rules  of  evidence,  and  receives  less  or 
different  testimony  than  the  law  required 
at  the  time  of  the  commission  of  the  offense, 
in  order  to  convict  the  offender.  Prior  to 
the  paassge  of  the  act  no  one  could  be  con¬ 
victed  of  desertion  without  a  trial,  and  no 
evidence  was  sufficient  to  convict  except 
the  voluntary  confession  of  the  party,  or 
such  other  testimony  Avas  needed  as  to  con¬ 
vince  the  court  beyond  all  reasonable  doubt 
of  his  guilt.  Now,  it  is  pretended  that  the 
mere  failure  of  a  drafted  man  to  report  at 
the  headquarters  of  the  Provost  Marshal, 
and  an  ex  parte  record  of  that  fact,  made 
out  there  in  his  absence,  furnishes  ample 
proof  of  guilt.  It  is  upon  such  evidence 
freemen  are  to  be  punished  with  the  loss  of 
a  boon  of  more  value  to  the  honorable 
mind  than  life  itself.  Who  will  doubt  for 
a  moment  that  the  rules  of  evidence  have 
thus  been  changed,  and  that  ex  parte  state¬ 
ments  and  hearsay  testimony  have  been 
substituted  for  that  full  and  ample  proof 
which  is  attained  by  the  party  when  he  is 
confronted  with  the  witnesses  and  has  had 
an  opportunity  to  sift  the  few  grains  o 
truth  from  the  chaff  of  falsehood,  by  cross- 
examination. 

3d.  This  brings  us  to  our  third  proposi¬ 
tion,  which  is  that  the  act  of  Congress  pro¬ 
poses  to  inflict  and  impose  pains  and  penal¬ 
ties  upon  offenders,  before  and  without  a 
trial  and  conviction,  and  therefore  is  in  di¬ 
rect  antagonism  to  the  bill  of  rights.  Arti¬ 
cle  5th  of  the  amendments  to  the  Constitu¬ 
tion  declares,  “that  no  person  shall  be  held 
to  answer  for  a  capital  or  otherwise  infa¬ 
mous  crime  unless  on  a  presentment  or  in¬ 
dictment  of  a  grand  jury,  except  in  cases 
arising  in  the  land  or  naval  forces  or  in  the 
militia,  when  in  actual  service,  in  time  of 
war  or  public  danger,  nor  shall  any  person 
be  subject  for  the  same  offence  to  be  twice 
put  in  jeopardy  of  life  or  limb ;  nor  shall 
be  compelled,  in  any  criminal  case,  to  be  a 
witness  against  himself,  nor  to  be  deprived 
of  life ,  limb  or  property  without  due  process 
of  law." 


Article  6th  declares,  “In  all  criminal 
prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an  im¬ 
partial  jury  of  the  State  and  district  where¬ 
in  the  crime  shall  have  been  committed, 
which  district  shall  have  been  ascertained 
by  law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation  ;  to  be  confront¬ 
ed  with  the  witnesses  against  him;  to 
have  compulsory  process  for  obtaining  wit¬ 
nesses  in  his  favor,  and  to  have  the  assist¬ 
ance  of  counsel  for  his  defence. 

Our  forefathers  had  drunk  deep  of  the  bit- 
terwaters  of  tyranny.  They  had  staked  life, 
liberty  and  property  upon  the  issue  with 
despotism.  The  struggle  was  fierce  and 
bloody  and  its  result  often  doubtful.  Ac 
last  the  cloud  of  war  rolled  away  and  the 
sunlight  of  victory  illuminated  their  ban¬ 
ners.  YvTien  they  came  to  establish  a  gov¬ 
ernment,  that  would  secure  the  blessings  of 
liberty  to  themselves  and  their  posteiity, 
they  were  not  unmindful  of  the  lessons  of 
their  own  experience,  and  regarding  these 
provisions  as  necessary  and  essential  bul¬ 
warks  against  the  aggressions  of  power 
they  incorported  them  into  the  organic  law. 

It  is  the  peculiar  infamy  of  this  act  of 
Congress  that  it  seeks  to  tear  down  and 
scatter  to  the  winds  all  these  safeguards  of 
life  liberty  and  property.  It  is  contended 
in  this  case,  that  Congress  meant  that  the 
failure  of  a  drafted  man  to  obey  a  draft  no¬ 
tice,  and  report  in  obedience  thereto,  to  a 
Provost  Marshal  was  and  shall  be  conclu¬ 
sive  evidence  against  him  of  the  crime  of 
desertion,  and  that  he  shall  be  disfranchis¬ 
ed  in  consequence  thereof,  before  and  with¬ 
out  the  ascertainment  of  his  guilt  by'  any 
court  civil  or  military.  This  is  shocking  to 
every  instinct  of  humanity,  a  caricature 
upon  the  jurisprudence  of  our  age,  a  libel 
upon  that  innate  sense  of  justice  which  has 
always  been  supposed  to  be  a  peculiar  pos¬ 
session  of  the  American  people.  If  such  he 
the  true  construction  of  the  act  of  Congress, 
then  the  stamp  act,  and  the  duty  upon  tea, 
which  brought  on  the  American  revolution 
are  in  great  danger  of  being  made  respect¬ 
able  enactments.  Is  a  citizen  to  be  con¬ 
demned  unheard?  Is  he  not  to  have  a  hear¬ 
ing?  Shall  he  not  be  confronted  with  the 
witnesses  against  him  ?  Shall  he  not  enjoy 
the  right  of  a  public  and  speedy  trial? — 
Shall  he  not  have  compulsory  process  to 
compel  the  attendance  of  his  witnesses,  and 
have  the  assistance  of  Counsel  ?  Can  he  be 
deprived  of  his  life,  liberty  or  property  with¬ 
out  due  process  of  law?  Are  these  rights 
mere  myths — the  fancies  of  a  disordered 


brain?  Or  do  they  have  a  real  and  substan¬ 
tial  existence.  I  beseech  my  brethren  on 
the  other  side  to  look  into  (he  Constitution 
of  their  country.  I  implore  them  to  take  it 
down  from  the  shelf,  where  they  have  hid 
it  for  the  last  four  years,  and  after  brushing 
the  dust  from  it,  to  unroll  it,  and  study  it. 
What  say  you,  my  brethren,  do  .you  find 
these  rights  in  that  sacred  parchment?  If' 
so,  does  not  this  act  of  Congress  stand  al¬ 
ready  condemned  in  your  eyes,  as  well  as 
before  the  whole  world.  What  provision 
does  it  make  for  atrial?  Who  is  to  hear, 
to  judge,  to  condemn  and  to  pass  sentence 
of  disfranchisement?  The  law  is  as  silent 
as  the  grave,  upon  all  these  important  and 
vital  questions.  You  might  as  well  expect 
a  dead  man  to  answer  you,  as  to  hope  for  a 
reply  from  this  law,  thus  “dead  in  trespass¬ 
es  and  sins.”  But  say,  our  friends  on  the 
other  side,  the  act  contemplates  a  hearing, 
and  fixes  a  competent  tribunal.  This  is  a 
trial  about  the  right  of  suffrage.  Therefore, 
boards  of  election  officers  shall  examine  in¬ 
to  and  decide  these  questions.  But  it  is  to 
be  remembered  that  whilst  the  right  to  vote 
is  incidentally  involved  in  the  investigation, 
there  is  still  a  graver  question  at  issue,  is 
the  man  guilty  of  desertion?  This  primary 
question  must  first  be  met  and  decided,  be¬ 
fore  you  reach  the  question  of  the  right  to 
vote  at  all.  Who  made  boards  of  election 
officers  j  udges  in  questions  of  guilt  or  inno¬ 
cence?  To  decide  that  a  man  has  not  a 
right  to  vote,  under  this  act  of  Congress,  is 
first  to  decide  that  he  is  a  criminal,  a  desert¬ 
er,  and  therefore  liable  to  punishment.  But 
it  is  argued  that  boards  of  election  officers 
do  decide  upon  the  qualifications  of  electors. 
In  some  cases  they  do.  But  in  no  case  have 
they  a  right  to  do  so,  where  their  decision 
also  involves  a  judgment  upon  the  guilt  or 
innocence  of  crime,  of  the  voter.  And 
where  the  loss, of  suffrage  is  simply  a  result 
following  a  previous  conviction  of  the  offen¬ 
der.  There  are  two  grave  and  conclusive 
reasons  why  boards  of  election  officers  can¬ 
not  tiy  these  questions  :  1st.  It  is  imprac¬ 
ticable  for  them  to  do  so.  2nd.  They  have 
no  recognition  in  the  Constitution  as  judicial 
tribunals,  and  their  judgments  would  sim¬ 
ply  be  tyrannical  edicts,  and  not  the  depri¬ 
vation  of  the  citizen  of  his  life-liberty  and 
property'  by  due  process -of  law.  The  im¬ 
practicability  of  boards  of  election  officers 
entering  into  an  examination  of  such  cases, 
must  strike  every  one  at  first  blush.  If 
there  is  to  be  a  hearing  at  all,  both  sides 
must  be  heard.  The  defendant  has  the 
constitutional  right  to  have  compulsory 
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process  to  compel  the  attendance  of  his  wit¬ 
nesses.  Suppose  they  refuse  to  attend. — 
Can  election  officers  issue  subpoenas  and  at¬ 
tachments  to  compel  them  to  appear  and 
testify?  We  know  of  no  such  authority. — 
The  case  is  urgent,  it  must  be  decided  at 
once.  If  the  defendant’s  witnesses  are  ab¬ 
sent,  will  the  election  officers  proceed  to  tri¬ 
al,  and  condemn  upon  the  suborned  testimo¬ 
ny  of  government  detectives  and  informers? 
If  so,  the  hearing  is  a  farce,  and  the  trial  a 
mockery  of  j  ustice.  But  suppose  the  witness¬ 
es  on  both  sides  are  present,  and  the  parties 
are  ready  for  trial.  The  Constitution  gives 
the  accused  “the right  tohavecounsel  for  his 
defence.”  The  Government  will  also  have 
the  right  be  heard  by  her  prosecuing  officer. 
Suppose  not  a  single  case  only,  but  ten, 
twenty  or  a  hundred  such  cases  arise  before 
the  same  election  board,  how  are  they  all  to 
be  disposed  of  in  one  day.  And  what  in 
the  meantime  becomes  of  the  other  hun¬ 
dreds  of  voters,  who  are  waiting  at  the  polls 
for  an  opportunity  to  cast  their  ballots.  It 
seems  to  us  that  no  sensible  man  ought  to 
argue  that  it  is  practicable  for  election  offi¬ 
cers  to  perform  such  duties.  But  this  objec¬ 
tion  goes  simply  to  the  expediency  of  estab- 
lishingsuch  a  tribunal.  Above  and  beyond 
this  is  the  fundamental  objection,  that  elec¬ 
tion  boards  have  no  standing  in  the  Consti¬ 
tution  for  the  trial  and  conviction  of  offend¬ 
ers.  A  man  shall  not  only,  not  be  condemn¬ 
ed  unheard,  but  he  shall  not  be  condemned 
at  all,  unless  by  due  process  of  law.  This 
doctrine  is  as  old  as  magna  charta  itself.— 
The  hearing  and  trial  are  worth  nothing, 
unless  before  a  constitutional  tribunal.  It 
is  the  deprivation  of  life-liberty  and  prop-, 
erty,  without  a  trial  by  some  of  the  tribu¬ 
nals  recognized  by  the  Federal  Constitution, 
that  is  so  emphatically  condemned.  Will 
my  learned  friends  allege  that  boards  of 
election  officers  can  try  men  for  their  lives, 
deprive  them  of  their  property,  or  rob  them 
of  their  liberties  ?  Is  the  j  udgment  of  such 
a  tribunal ,  upon  such  questions,  of  any  more 
vitality  in  this  free  land,  than  the  edict  of 
the  Doge  of  Venice? 

Due  process  of  law  here  means  the  judg¬ 
ment  of  a  competent  and  constitutional 
court.  “Except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  militia,  when  in 
actual  service  in  time  of  war  or  public  dan¬ 
ger,”  the  trial  must  be  by  jury.  In  the  cases 
within  the  exception  the  trial  may  be  by 
court  martial.  We  cannot  without  difficul¬ 
ty  reconcile  ourselves  to  the  idea  that  a  man 
who  refuses  to  go  into  the  army,  is,  in  spite 
of  his  refusal,  to  be  considered  in  the  army, 


for  purposes  of  trial  and  punishment  by 
court  martial.  Respect  for  the  doctrine  of 
stare  decisis  constrains  us  not  to  repeat  our 
objections  in  this  presence.  Admitting  then, 
that  the  non-reporting  drafted  man,  is  to  be 
treated  as  though  he  were  in  actual  service, 
he  can  neither  be  tried  nor  punished  except 
by  the  judgment  of  a  court  martial.  Until 
thus  tried  and  convicted,  he  is  presumed  to 
be,  and  in  the  eye  of  the  law,  is  an  innocent 
man.  No  arbitrary  or  ex  parte  hearing  and 
judgment  of  an  election  board  can  change 
this  legal  and  constitutional  fact.  When 
the  record  of  the  trial  and  conviction  of  a 
defaulting  drafted  man,  either  by  a  jury  of 
his  countrymen,  or  by  a  court  martial,  shall 
be  produced  before  an  election  board,  it  will 
be  time  enough  for  it  to  decide  upon  the 
right  of  the  condemned  to  have  his  vote.— 
Until  then,  their  decision  of  the  question  is  an 
officious  and  unconstitutional  interference 
with  the  constitutional  rights  of  the  citizen, 
and  of  no  more  weight  than  the  judgment 
of  the  King  of  Dahomey. 

I  will  read,  not  for  the  edification  of  the 
court,  but  for  the  instruction  of  my  friends 
on  the  other  side,  the  fierce  denunciation  of 
Judge  Coulter,  hurled  at  similar  legislation 
in  Brown  vs.  Hummell,  6 Barr,  61.  “What 
then  is  the  law  of  the  land,  as  it  relates  to 
the  protection  of  private  rights  ?  Does  it 
mean  bills  of  attainder  in  the  shape  of  an 
act  of  Assembly,  whereby  a  man’s  property 
is  swept  away  from  him  without  hearing, 
trial  or  judgment,  or  the  opportunity  of 
making  known  his  rights  or  producing  his 
evidence?  It  certainly  does  not.  It  was  to 
guard  against  such  things,  which  had  been 
common  in  the  reign  of  the  Stuarts  and 
their  predecessors,  and  with  which  our 
orefathers  of  the  Anglo-Saxon  race  were 
familiar,  that  these  irrevocable  and  unas¬ 
sailable  provisions  were  introduced  into  the 
Constitution.  The  law  of  the  land  does 
not  mean  acts  of  Assembly  in  regard  to 
private  rights,  franchises  and  interests, 
which  are  the  subjects  of  property  and  in¬ 
dividual  dominion.  But  it  means  what  is 
clearly  indicated  by  the  other  provisions  of 
the  bill  of  rights,  to  wit :  the  law  of  the  in¬ 
dividual  case,  as  established  in  a  fair  and 
open  trial,  or  any  opportunity  given  for  one 
in  court  and  by  due  course  aud  process  of 
law.  I  am  a  Roman  Citizen,  were  once 
words  of  power  which  brought  the  proud¬ 
est  pro-consul  to  a  pause,  when  he  was 
about  to  commit  oppression ;  and  the  talis- 
manic  words  I  am  a  citizen  of  Pennsylva¬ 
nia,  secures  to  the  individual  his  private 
rights,  unless  tfiey  are  taken  from  him  by 
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a  trial,  where  he  has  a  chance  of  being 
heard  by  himself,  his  counsel  and  his  testi¬ 
mony,  more  majorum,  according  to  the  laws 
and  customs  of  our  fathers,  and  the  securi¬ 
ties  and  safeguards  of  the  Constitution. — 
Sir  Edward  Coke  defines  the  meaning  of 
the  words  by  the  law  of  the  land,  for  they 
were  used  in  magna  charta,  and  have  been 
sprinkled  with  the  tears  and  blood  of  many 
patriots,  to  be  a  trial  by  due  course  and 
process  of  law.  I  do  not  therefore  regard 
an  act  of  Assembly  by  which  a  citizen  of 
Pennsylvania  is  deprived  of  his  lawful 
right  as  the  law  of  the  land.  The  first 
judgment  upon  earth  was  upon  summons 
and  hearing.  Where  art  thou  Adam?  And 
hast  thou  eaten,”  &c.,  preceded  the  eject¬ 
ment  of  Adam  and  Eve  from  their  beauti¬ 
ful  inherintance,  the  garden  of  Eden,  and 
the  proudest  legislator  may  learn  wisdom 
from  such  an  example.  It  is  against  the 
principle  of  liberty  and  common  right  to 
deprive  a  man  of  his  property  or  franchise 
while  he  is  within  the  pole  of  the  Constitu- 
tution,  and  with  his  hand  on  the  altar,  and 
give  it  to  another  without  hearing  and  trial 
by  due  course  and  process  of  law.  I  oppose 
against  it  the  majestic  authority  of  this 
great  people  as  reflected  from  the  Constitu¬ 
tion.  But  the  most  important  of  all  our 
franchises,  the  right  of  an  elector  and  citi¬ 
zen  cannot  in  a  confined  sense  be  called 
property.  It  is  not  assets  to  pay  debts,  nor 
does  it  descend  to  the  heir  or  administra¬ 
tor.  But  who  does  not  feel  its  value?  and 
who,  but  would  turn  pale  if  he  thought  he 
could  be  deprived  of  it  without  hearing  or 
trial,  by  act  of  assembly.”  If  this  eminent 
judge  were  to  rise  from  his  honored  grave, 
and  one  were  to  tell  him,  that  this  very 
thing  so  bravely  denounced  by  him,  had 
been  attempted  by  the  American  Congress, 
how  his  great  heart  would  swell  with  in¬ 
dignation,  and  his  eloquent  tongue  flash 
forth  its  fierce  invective.  Glancing  around 
upon  this  bench,  which  he  had  once  oc¬ 
cupied,  along  with  his  illustrious  compeers, 
now  so  worthily  adorned  by  their  and  his 
successors,  in  pleading  accents  he  would  be¬ 
seech  my  erring  brethren  on  the  other  side, 
not  to  profane  this  sacred  temple,  by  the 
presence  of  such  strange  Gods,  and  not  to 
corrupt  the  true  faith  by  such  false  doc¬ 
trines. 

4th.  Time  will  not  permit  us  elaborate 
our  fourth  and  last  proposition.  We  will 
content  ourselves  with  simply  stating  it. — 
We  allege  that  this  act  of  Congress,  is  in 
conflict  with  the  Constitution  of  the  United 
States,  because  in  disfranchisng  the  citizen 


without  making  any  provision  for  the  trial 
and  conyiction  of  the  offender,  Congress 
has  assumed  the  exercise  of  judicial  power. 
The  language  of  the  section  is,  “in  addition 
to  the  other  lawful  penalties  of  the  crime 
of  desertion  from  the  military  or  naval  ser¬ 
vice,  all  persons  who  have  deserted  the  mil¬ 
itary  or  naval  service  of  the  United  States, 
who  shall  not  return  to  said  service,  or  re¬ 
port  themselves  to  a  provost  marshal  within 
sixty  days  after  the  proclamstion  hereinaf¬ 
ter  mentioned,  shall  be  deemed  and  taken 
to  have  forfeited  their  citizenship,  and  their 
rights  to  become  citizens ;  and  such  deser¬ 
ters  shall  forever  be  incapable  of  holding 
any  office  of  trust  or  profit  under  the  United 
States,  or  of  exercising  any  rights  of  citi¬ 
zens  thereof.” 

No  provision  is  made  in  the  law  for  a  trial 
and  hearing.  No  tribunal  is  established 
for  the  decision  of  such  cases.  The  punish¬ 
ment  is  not  to  follow  conviction  by  any 
court  or  tribunal  known  to  the  federal  Con¬ 
stitution.  It  is  simply  the  announcing 
and  pronouncing  of  a  sentence  by  Con¬ 
gress.  If  so,  then  it  becomes  a  palpable  vi¬ 
olation  of  the  federal  Constitution,  because 
the  1st  section  of  the  3d  article  requires  the 
judicial  power  of  the  United  States  to  be 
vested  in  one  Supreme  Court  and  in  such 
inferior  courts  as  Congress  may  from  time 
to  time  ordain  and  establish.  The  judges 
wherof  shall  hold  their  offices  during  good 
behaviour  and  shall  at  stated  times  re¬ 
ceive  for  their  services  a  compensation 
which  shall  not  be  diminished  during  their 
continuance  in  office.  For  Congress  to 
usurp  the  powers  of  the  federal  Courts  and 
pronounce  sentences  without  conviction, 
would  then  be  as  revolutionary  as  it  would 
be  for  the  federal  courts  to  arrogate  to 
themselves  the  powers  of  Congress.  Such 
discord  introduced  into  the  governmental 
system  would  soon  drive  the  spheres  from 
their  appropriate  orbits.  We  submit  there¬ 
fore  that  the  judgment  of  the  court  below 
was  right  and  ought  to  be  affirmed. 

We  have  now  discharged  our  duty  in  this 
great  case ;  feebly  and  imperfectly  it  is  true, 
but  with  the  honest  conviction  that  we  are 
right.  We  are  convinced  that  the  measure 
of  our  weakness  is  most  completely  filled 
up  by  the  ability  of  this  Court.  It  is  an 
honor  sufficient  to  satisfy  any  reasonable 
ambition,  now  to  occupy  a  seat  upon  that 
bench.  The  five  Judges  who  now  compose 
this  Court  are  now  making  precedents  which 
will  stand  as  juridical  landmarks  in  all 
time  to  come.  You  have  the  high  privilege 
of  teaching  our  children  how  an  upright  ju- 
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diciary,  amid  all  the  temptations  of  arbitra¬ 
ry  power,  could  stand  unmoved  by  the  arts 
of  flattery,  or  the  cajolery  of  those  in  power, 
fast  by  the  Constitution  as  our  fathers  left 
it.  The  eyes  of  the  whole  people  of  this 
great  Commonwealth  are  fixed  upon  this 
Court.  They  have  nailed  their  faith  to  you 
and  believe  that  you  will  be  now,  as  in  times 


past,  the  guardian  of  their  liberties.  The 
pen  that  writes  the  judgment  of  this  Court 
enfranchising  and  disenthralling  thirty 
thousand  citizens  of  Pennsylvania  will  shed 
an  additional  lustre  upon  our  jurisprudence, 
and  will  write  an  epitaph  of  true  renown  for 
its  author  more  enduring  than  monuments 
of  brass  or  marble. 


ARGUMENT  OF  A.  K.  M’CLURE,  FOR  PL’FF  IN  ERROR. 


May  it  Please  the  Court : — I  shall  not  devote 
any  part  of  my  argument  to  the  second  point  raised 
in  the  paper  book  of  the  Defendant  in  error.  I 
do  not  apprehend  that  this  learned  court  can  de¬ 
cide  the  act  of  Congress  disfranchising  deserters 
to  be  an  ex  post  facto  law.  Henry  Reilly  was  reg¬ 
ularly  drafted  on  the  19th  of  July,  1864,  and  was 
by  the  express  terms  of  the  act  of  Congress,  sub¬ 
ject  to  the  rules  and  regulations  governing  per¬ 
sons  in  the  military  service  from  that  date.  He 
was  a  deserter  from  the  day  he  was  required  to 
report,  and  persisted  in  the  crime  of  desertion 
every  day  and  hour  thereafter.  On  the  3d  of 
March,  1865,  Congress  authorized  the  President 
to  relieve  him  from  the  penalty — which  might  be 
death — by  proclamation,  if  he  should  return  with¬ 
in  a  specified  time  and  discharge  the  manifest  du¬ 
ty  he  owed  to  the  government,  and  the  same  act 
provided  that  if  he  should  “nut  return  to  said  ser¬ 
vice ”  within  the  period  named,  for  thus  reveating 
and  persisting  in  the  crime  if  desertion,  and  re¬ 
jecting  the  proffered  pardon  of  the  government, 
it  pronounces  upon  him  the  fearful  but  just  judg¬ 
ment  that  he  “  shall  be  deemed  and  takep  to  have 
voluntarily  relinquished  and  forfeited  ”  his  great 
birth-right  of  citizenship.  If  he  offended  by  re¬ 
fusing  to  report  originally,  surely  he  much  more 
offended  when  he  repeated  the  refusal  in  the  face 
of  pardon  tendered  for  the  past. 

Strong  J. — Does  the  case  stated  show  that 
there  was  a  proclamation  ? 

Mr.  McClure — It  does  not. 

Reed  J. — I  suppose  that  this  court  can  take 
notice  of  that. 

Mr.  McClure — I  think  the  court  should  take 
notice  of  a  public  proclamation  of  the  President, 
made  in  pursuance  of  law,  as  they  would  of  the 
law  itself. 

The  government  of  the  United  States  is  one  of 
limited  powers,  derived  directly  from  the  foun¬ 
tain  of  all  power — the  People.  Our  organic  law 
is  ordained  in  their  name,  and  its  purposes  are 
declared  with  marked  distinctness  in  the  pream 
ble.  In  delegating  powers  to  the  general  govern¬ 
ment,  they  made  express  reservations,  and  re¬ 
versed  the  rule  that  obtained  in  the  Articles  of 


Confederation,  reserving  to  the  States  limitations 
in  the  exercise  of  the  powers  delegated. 

I  apprehend  that  there  is  no  term  that  is  so 
widely  misunderstood  and  so  erroneously  applied, 
as  the  term  “limited  powers”  in  its  application  to 
our  government.  For  three  quarters  of  a  cen¬ 
tury  our  history  was  unmarked  by  any  great  test 
of  the  powers  of  the  national  authority,  and  the 
popular  falacy  that  our  nationality  was  limited 
even  in  its  powers  of  self-preservation,  had  dur¬ 
ing  that  time  been  solemnized  by  partizan  deliv¬ 
erances,  maintained  by  some  of  our  ablest  states¬ 
men  who  looked  to  our  ultimate  dismemberment, 
and  entered  into  the  education  of  those  who  were 
in  time  to  become  the  makers  and  expounders  of 
our  laws. 

While  it  is  confessed  by  all  that  the  powers  of 
the  general  government  are  limited,  it  is  equally 
true  that  they  are  wot  limited  in  any  sense,  where 
they  are  delegated  either  expressly  or  by  impli¬ 
cation,  excepting  the  natural  and  proper  limita¬ 
tions  which  forbid  the  exercise  of  any  power  un¬ 
der  the  constitution  to  invade  any  right  or  reser 
vation  of  the  same  instrument.  It  stands  as  a 
monument  of  the  sublimest  wisdom.  It  is  in  all 
things  consistent  with  itself,  and  its  symmetry  is 
but  perfected  in  its  administration.  A  careful 
study  of  the  well  considered  language  of  the  con¬ 
stitution,  of  the  exercise  of  the  delegated  pow¬ 
ers,  and  the  uniform  manner  of  their  construc¬ 
tion  by  the  judicial  and  other  departments  of  the 
government,  consistently  define  the  limitation  of 
powers  as  distinguishing  merely  between  the  del¬ 
egated  and  the  reserved  powers  of  the  people. — 
The  limitation  is  in  the  powers  reserved,  and  not 
in  the  exercise  of  powers  delegated. 

When  the  people  created  a  nationality  for 
themselves  and  their  posterity,  they  well  under¬ 
stood  the  magnitude  of  their  task.  They  had 
been  tossed  in  the  violent  throes  of  revolution. — 
They  had  experienced  the  want  of  a  national 
sovereignty,  not  only  before  the  adoption  of  arti¬ 
cles  of  confederation,  but  equally  so  thereafter. 
They  had  no  nationality.  Their  confederation 
but  relieved  the  States  of  certain  important  and 
delicate  powers,  and  yet  left  with  the  States  the 
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power  to  defeat  the  exercise  of  them.  They 
therefore  ordained  the  organic  law'  in  order  to 
invest  their  nationality  with  every  essential  at¬ 
tribute  of  sovereignty. 

If  we  turn  to  the  first  step  taken  m  framing 
the  articles  of  confederation  and  from  thence  to 
the  first  step  taken  in  framing  the  constitution, 
we  can  at  once  see  the  supreme  necessity  that 
fashioned  the  very  foundation  stone  of  our  na¬ 
tional  structure.  In  forming  the  confederation 
in  1778,  the  first  article  defining  powers  declares 
that  “  each  State  retains  its  sovereignty,  freedom 
and  independence,  and  every  power,  jurisdiction 
and  right,  which  is  not  by  this  confederation,  ex¬ 
pressly  delegated  to  the  United  States  in  Con¬ 
gress  assembled;”  and  throughout  all  the  articles 
the  most  scrupulous  care  is  manifested  to  guard 
against  the  exercise  of  supreme  or  questionable 
powers  by  the  general  government.  But  when 
the  constitution  was  framed,  the  want  of  supreme 
power  in  the  national  government  had  been  learn¬ 
ed  by  bitter  experience — by  the  difficulties  in 
raising  armies  and  maintaining  credit  more  par¬ 
ticularly — and  the  first  article  vests  all  legislature 
powers  in  Congress.  Another  article  defines 
specific  powers,  including  the  right  to  raise  and 
support  armies,  and  closes  w'ith  a  sweeping  dele¬ 
gation  of  power  to  “  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers And  lest  some  constitu¬ 
tional  quibbler  should  not  learn  of  the  failure 
of  limited  powers,  in  the  exercise  of  delegated 
authority,  under  the  confederation,  and  attempt 
to  defeat  the  purpose  of  the  constitution  by  the 
pernicious  doctrine  of  the  supreme  sovereignty 
of  the  States,  the  concluding  article  provides  that 
“this  constitution  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof, 
*  *  “  shall  be  the  supreme  law  of  the  land, 

AND  THE  JUDGES  IN  EVERY  STATE  SHALL  BE 
BOUND  THEREBY,  anything  in  the  constitution  or 
laws  of  any  such  State  to  the  contrary  notwith¬ 
standing 

Had  my  learned  friend  (Mr.  Sharpe)  been  liv¬ 
ing  under  the  articles  of  confederation,  instead  of 
the  more  enlightened  provisions  of  the  constitu¬ 
tion,  his  arguments  would  have  been  in  happy  ac¬ 
cord  with  the  fundamental  law;  but  the  nation 
has  moved  on  lrom  the  feeble  infancy  of  the  con¬ 
federation  to  the  full  manhood  of  a  mighty  na¬ 
tionality,  supreme  in  its  powers,  perfect  in  its  at¬ 
tributes  of  sovereignty,  and  empowered  to  give 
complete  effect  to  all  its  lawful  mandates.  The 
confederation  was  but  a  national  suicide.  Its 
powers  were  but  the  instruments  of  death  in  time 
of  peril.  It  was  powerless  to  maintain  its  own 
existence.  It  could  demand  and  apportion  reve¬ 


nues,  but  could  not  enforce  collection.  It  was 
therefore  bankrupt.  It  could  declare  war,  but 
could  not  compel  military  service  from  the  peo¬ 
ple.  It  could  defiue  offences  and  penalties,  but 
could  not  carry  its  laws  into  operation.  It  had 
no  coercive  authority.  It  could  not  legislate  di¬ 
rectly  upon  persons,  and  many  of  its  enactments 
were  silently  disregarded, pothers  were  slowly  and 
reluctantly  obeyed,  and  still  others  were  openly 
nullified.  It  was,  therefore,  the  wisdom  gather¬ 
ed  by  the  saddest  experience — an  experience 
that  well  nigh  lost  the  cause  of  Independence  for 
want  of  power  to  fill  the  shattered  ranks  of  the 
patriots,  and  which  left  the  confederation  at  the 
close  of  the  war  without  even  the  semblance  of 
credit,  for  want  of  power  to  enforce  the  collec¬ 
tion  of  revenue — that  dictated  the  enlarged  pow¬ 
ers  to  the  general  government,  and  unlimited  au¬ 
thority  in  the  exercise  of  any  delegated  power, 
under  the  constitution.  In  short,  from  a  mere 
confederation  created  to  serve  the  necessities  of 
a  revolution,  the  master-piece  of  Independence 
was  left  to  be  perfected  after  the  trials  of  war, 
by  the  creation  of  our  constitution ;  and  the  con¬ 
trolling  purpose  of  its  framers  was  to  found  a  na¬ 
tionality  that  could,  by  the  exercise  of  its  legiti¬ 
mate  and  lawful  authority,  defy  domestic  and 
foreign  foes,  and  maintain  its  own  existence  and 
the  uuity  of  the  States  and  territory  committed 
to  its  supreme  guardianship. 

Let  us  turn  to  the  great  chart  of  our  liberties 
as  created  by  the  fathers  of  the  Republic,  and 
see  how  they  conferred  the  attribute  of  sover¬ 
eignty  upon  the  general  government.  In  words 
as  brief  as  they  are  sublime,  the  preamble  tells 
the  w  hole  story  of  the  want  of  a  supreme  na 
tionality.  It  says: — “We,  the  People  of  the 
United  States,  in  order  to  form  a  more  perfect 
Union,  establish  justice,  insure  domestic  tran¬ 
quility,  provide  for  the  common  defence,  promote 
the  general  welfare,  and  secure  the  blessings  of 
liberty  to  ourselves  and  our  posterity,  do  ordain 
and  establish  this  constitution  for  the  United 
States  of  America.”  Their  Union  had  been  im¬ 
perfect,  because  the  States  possessed,  under  the 
confederation,  a  sovereignty  to  w  inch  the  confed¬ 
eration  was  subordinated.  They,  therefore,  de¬ 
clared  “a  more  perfect  Union”  as  the  first  object 
of  the  constitution,  and  after  the  establishment 
of  justice,  to  “insure  domestic  tranquility”  was 
deemed  the  next  important  duty.  Discord  had 
prevailed  throughout  the  States  under  the  con¬ 
federation,  because  each  was  the  arbiter  of  its 
own  rights  and  wrongs,  and  prejudice  and  inter¬ 
est  w’ere  ever  at  war  with  the  common  welfare. 
Instead  of  starting  out  with  the  reserved  rights 
of  States  and  the  confession  of  their  sovereignty. 
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as  did  the  articles  of  confederation,  they  vested 
"all  legislative  powers  herein  granted”  in  Con¬ 
gress.  Instead  of  restrictions  being  the  rule  as 
in  the  confederation,  they  are  the  exception.  Af¬ 
ter  plenary  powers  are  conferred  to  niaiutain 
a  nationality,  we  find  certain  limitations  im¬ 
posed  upon  Congress,  but  they  do  not  apply  to 
the  exercise  of  any  authority  delegated,  and 
they  are  immediately  followed  with  like  restric¬ 
tions  upon  the  States.  One  supreme  authority 
is  created.  No  State  is  recognized  as  a  sover¬ 
eignty  iu  the  sense  that  would  allow  it  to  ques¬ 
tion  the  paramount  authority  ot  the  general  gov¬ 
ernment,  in  the  exercise,  in  its  own  way  under 
the  constitution,  of  its  supreme  governmental 
power. 

Congress  is  expressly  empowered  to  levy  and 
collect  taxes,  to  borrow  money,  to  regulate  com 
merce,  to  coin  money  and  provide  for  the  punish¬ 
ment  of  counterfeiters,  to  declare  war,  to  raise  and 
support  armies,  to  provide  and  maintain  a  navy, 
to  make  rules  for  the  government  and  regulation 
of  the  land  and  naval  forces,  and  finally,  to  avoid 
all  possible  misunderstanding,  Congress  is  author¬ 
ized  “  TO  MAKE  ALL  LAWS  WHICH  SHALL  BE 
NECESSARY  and  proper  for  carrying  into  execu¬ 
tion  the  foregoing  powers,  and  all  other  powers 
vested  by  this  constitution  in  the  government  of 
the  United  States,  or  in  any  department  or  offi¬ 
cer  thereof.” 

Next  we  have  restrictions  upon  the  powers  of 
Congress,  but  they  do  not  relate  to  the  powers 
conferred.  They  relate  to  immigration,  the  writ 
of  habeas  corpus,  ex  post  facto  legislation,  taxa¬ 
tion,  the  use  of  the  public  monies  and  titles  of 
nobility.  Then  follow  restrictions  upon  the 
States,  which  divest  them  of  every  attribute  of 
sovereignty  that  is  essential  to  the  national  gov¬ 
ernment.  When  the  structure  of  the  constitution 
was  reared,  which  had  thus  delegated  pow'ers  to 
Congress — first  specially  aDd  then  by  general  and 
unlimited  authority  to  pass  all  necessary  laws  to 
carry  them  into  effect,  so  careful  were  the  authors 
lest  the  dregs  of  the  confederation  might  inter¬ 
pose  to  restrict  and  cripple  it,  that  the  constitu¬ 
tion  and  the  laws  made  in  pursuance  thereof,  are 
declared  “  the  supreme  law  of  the  land,  and  the 
judges  of  every  State  shall  be  bound  thereby, 
anything  iu  the  constitution  or  laws  of  any  State 
to  the  contrary  notwithstanding.”  Even  the  ex¬ 
press  reservation  to  the  States,  or  the  people,  of 
powers  not  delegated  to  the  government,  appears 
iu  an  amendment,  which  does  not  limit  any  power 
of  the  general  government,  or  lead  to  any  other 
than  the  natural  construction  that  would  have 
been  given  had  the  section  not  been  inserted. 
But-the  reservation  embraces  only  powers  not 


delegated,  expressly  or  by  implication,  while  the 
articles  of  confederation  reserved  all  powers  nol 
“  expressly  delegated.” 

The  power  of  Congress  “  to  raise  and  supporl 
armies”  has  but  a  single  express  limitation,  and 
that  prevents  the  appropriation  of  money  to  sup 
port  armies  “  for  a  longer  term  than  two  years.’ 
This  is  a  wise  restriction.  The  appropriation  ol 
the  public  money  must  originate  in  the  populas 
branch  of  Congress,  and  that  is  chosen  every  twe 
years.  The  people  have,  therefore,  reserved  tc 
themselves  the  right  to  review  the  war  making 
power  at  every  Congressional  election,  and  arresl 
w7ar  by  electing  members  who  will  refuse  the  ne- 
cessary  appropriations,  if  the  war  does  not  meel 
their  approval.  But  beyond  this  limitation,  tht 
exclusive  power  to  raise  armies  is  vested  in  Con¬ 
gress,  and  there  can  be  no  unwarrantable  exer¬ 
cise  of  power  in  the  premises  unless  some  othei 
provision  of  the  constitution  is  violated. 

Because  for  three  quarters  ot  a  century  this 
government  has  never  had  occasion  to  exercise 
its  extreme  powers,  is  no  reason  why  we  should 
hesitate  to  sanction  them.  The  life  of  the  gov¬ 
ernment  has  never  been  periled  until  the  late  re¬ 
bellion  aimed  to  dismember  the  Union  by  the 
sword.  We  have  had  profound  peace  ever  since 
the  establishment  of  the  government,  with  the 
exception  of  a  few  years  of  war  with  England  in 
1812  and  Mexico  in  1846,  neither  of  which  so 
taxed  the  resources  of  the  nation  as  to  call  for 
the  exercise  of  extraordinary  powers.  It  is  not 
unnatural,  therefore  that  when  the  goverumentjie 
compelled  in  self  defence  to  cal!  into  requisition 
its  full  powers,  many  should  question  its  authori¬ 
ty.  The  experience  of  the  past,  and  to  some  ex¬ 
tent  the  teachings  of  the  present,  led  to  sue! 
conclusions.  The  men  who  conceived  and  inau¬ 
gurated  the  rebellion  had  for  years  sought  to  lim¬ 
it  the  powers  of  the  government,  by  insisting  up¬ 
on  constructions  of  our  organic  law  which  would 
make  it  but  an  instrument  of  death.  Many  hon¬ 
estly  followed  them,  and  all  who  sympathized  in 
any  degree  with  their  purposes  gave  a  ready  as¬ 
sent.  A  liberal  and  just  construction,  being  with 
out  precedent,  because  the  extremity  of  the  gov 
eminent  was  without  precedent,  was  readily  an 
tagonized  by  the  treacherous,  the  cowardly,  tin 
venal  and  the  weak  ;  but  when  the  law-making 
power  of  the  nation  was  called  upon  to  act  for 
the  safety  of  the  Republic,  it  assumed  that  it  had 
power  to  raise  armies,  and  legislated  so  as  to  ex¬ 
ercise  its  power. 

The  power  to  raise  armies  cannot  admit  of 
limitation  short  of  some  positive  restriction  of 
the  constitution  itself.  How  Congress  shall  raise 
armies,  is  left  for  Congress  to  decide.  It  is  ex- 


20 


pressly  empowered  “to  make  all  laws  necessary” 
to  do  so.  It  surely  will  not  be  insisted  that, 
when  treason  was  assailing  the  lifeof  the  nation, 
Congress  could  provide  for  raising  volunteers  or 
conscripting  men,  and  be  powerless  to  enforce 
obedience  to  its  call.  To  raise  armies  [ipeans 
more  than  to  call  for  a  given  number  of  troops. 
Quotas  on  paper  will  not  defend  a  nation  against 
a  desperate  foe  in  the  field,  armed,  disciplined  and 
attacking  the  government  and  its  people  with 
murderous  purpose.  The  men  must  not  only  be 
called,  but  they  must  be  had.  Congress  must  not 
only  ask  them  to  come,  but  it  must  coerce  those 
who  refuse  to  come,  and  if  it  cannot  do  it  in  one 
way,  it  must  do  it  in  another  way.  If  it  cannot 
enforce  obedience  by  courts-martial  it  must  do  it 
in  some  more  summary  manner.  It  is  expressly- 
authorized  “to  make  rules  for  the  govern¬ 
ment  and  regulation  of  the  land  and  naval  for¬ 
ces,”  and  it  is  no  larger  a  question  that  the  gov¬ 
ernment  may  hold  a  man  as  in  the  military  service 
as  soon  as  he  is  drafted.  It  was  held  by  Judge 
Washington  in  the  case  of  Houston  vs  Moore, 
5th  Wheaton,  that  it  is  competent  for  Congress 
to  declare  men  to  be  in  the  service  as  soon  as 
they  are  drafted,  and  the  act  of  Congress 
does  so  declare  them.  This  learned  court  has 
therefore  to  deal  with  Henry  Keilly  in  the  case 
before  it,  as  a  man  in  the  military  service  of  the 
government,  and  subject  to  the  rules  and  regula¬ 
tions  prescribed  by  Congress  for  the  government 
of  the  military  forces  of  the  country.  The  fact 
that  it  involves  the  political  franchise  of  thirty 
thousand  men  wh’o  have  been  citizens  of  Penn¬ 
sylvania,  as  is  stated  by  the  gentleman  who  pre¬ 
ceded  me,  (Mr.  Sharpe)  so  far  from  requiring  the 
court  to  hesitate  to  enforce  the  penalty  imposed 
by  Congress,  should  rather  demand  of  the  courts 
to  seek  earnestly  for  powers  within  the  govern¬ 
ment,  to  teach  faithless  citizens  the  fundamental 
doctrine  so  well  expressed  by  Blackstone,  that 
“allegiance  is  the  tie  or  ligament  which  binds 
every  subject  to  be  true  and  faithful  to  his  sover¬ 
eign,  in  return  for  protection  which  is  afforded 
him.”  Had  there  been  thrice  thirty  thousand 
deserters  in  Pennsylvania  instead  of  thirty  thou¬ 
sand,  we  should  in  all  probability  be  without  gov¬ 
ernment,  liberty  or  law  to-day ;  and  if  thirty 
thousand  can  with  impunity  refuse  allegiance  in 
the  hour  of  peril  to  our  common  institutions,  cer¬ 
tainly  any  indefinite  number  might  do  the  same. 
Mr.  Sharpe  did  well  to  render  thanks  to  the  God 
of  battles  for  victory  and  peace,  when  pleading 
for  the  escape  of  the  skulking  deserter,  for  he 
could  not  thank  the  men  whose  cause  he  repre¬ 
sents  with  so  much  earnestness  and  ability,  for 
the  civil  and  religious  blessings  we  all  enjoy. 


The  power  of  Congress  to  raise  and  support 
armies  having  been  derived  from  and  delegated 
by  the  people,  let  us  inquire  under  what  circum¬ 
stances  they  gave  the  power,  and  also  how  they 
exercised  the  same  power  themselves.  I  have 
already  referred  to  the  articles  of  confederation, 
and  their  failure  to  meet  the  necessities  of  the 
government.  Had  they  been  stringent  and  cen¬ 
tralizing  in  their  aim,  as  might  have  been  reason¬ 
ably  the  case  considering  they  were  created  in 
the  midst  of  civil  war,  and  the  constitution  which 
followed,  been  a  change  from  the  centralizing  to 
the  Democratic  policy,  I  might  be  unable  to  de¬ 
monstrate  so  clearly  the  plenary  powers  conferred 
on  Congress.  But  just  the  reverse  is  the  truth  of 
history.  In  war  the  people  of  the  revolution 
tested  a  government  of  limited  powers — I  mean 
limited  powers  to  exercise  its  authority  express¬ 
ly  delegated,  and  they  were  more  than  satisfied 
with  the  experiment.  They  met  after  peace  and 
independence  had  been  won,  and  declared  it  ne¬ 
cessary  “  to  form  a  more  perfect  union,  establish 
justice,  insure  domestic  tranquility,”  &c.,  bj 
withdrawing  the  limitations  upon  the  general  gov¬ 
ernment  and  clothing  it  with  supreme  authority 
in  all  things  pertaining  to  nationality.  They  had 
exercised  the  po.wer  to  raise  and  support  armies 
themselves.  They  had  just  passed  through  seven 
years  of  fearful  war.  They  had  suffered  every 
exaction  its  grim  visage  could  frown  upon  them. 
They  had  felt  the  horrors  of  conscription — 

Woodward  C.  J. — We  never  had  any  con¬ 
scription  law  in  this  country. 

Mr.  M’Clure — If  that  be  true,  then  the  peo¬ 
ple  conscripted  themselves  without  law.  There 
was  no  general  government  empowered  to  make 
such  a  law,  but  conscription  was  nevertheless  en¬ 
forced. 

Strong  J. — We  had  a  government,  a  confed¬ 
eracy,  but  it  was  only  advisory. 

Woodward  C.  J. — There  certainly  was  no 
draft  in  the  war  of  1812. 

Mr.  M’Clure — Certainly  there  were  drafts 
made  both  during  the  revolution  and  the  war  of 
1812,  but  they  were  made  by  the  States.  The 
government  never  was  authorized  by  Congress  to 
draft  until  1863.  In  1812  the  government  called 
upon  the  States  for  their  quotas,  to  be  filled  bv 
volunteers  or  by  draft  as  the  States  might  elect. 

Woodward  C.  J. — Yes,  in  1812;  but  I  think 
no  State  ever  drafted. 

Thompson  J. — There  was  no  Federal  draft, 
but  there  were  State  drafts  in  1812. 

[Mr.  Cessna  here  handed  the  court  an  origi¬ 
nal  copy  of  a  call  for  volunteers  by  Gov.  Snyder, 
during  the  war  of  1812,  which  ordered  a  draft 
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for  such  counties  as  should  fail  to  fill  their  quotas 
within  a  specified  time.] 

Mr.  M’Clure — We  get  the  policy  of  con¬ 
scription  from  the  people  themselves. 

Woodward  C.  J. — How  is  that? 

Mr.  M’Clure — The  people  did  not  part  with 
the  power  to  raise  armies  by  the  articles  of  con¬ 
federation,  and  it  was  therefore  reserved  to  them¬ 
selves.  Congress  was  empowered  only  “to  agree 
upon  the  number  of  land  forces,  and  to  make  re¬ 
quisition  upon  each  State  for  its  quotas.”  How 
the  requisitions  should  be  filled,  was  for  the  peo¬ 
ple,  in  the  exercise  of  their  reserved  powers  to 
determine,  and  they,  in  several  instances,  resor¬ 
ted  to  conscription.  After  conscripting  them¬ 
selves  in  the  exercise  of  the  power  to  raise  a  r- 
mies,  they  delegated  the  power  to  Congress  un¬ 
der  the  constitution,  without  any  limitation. 

Woodward  C.  J. — That  is  all  in  a  circle.  It 
is  not  certain  that  the  people  delegated  the  pow¬ 
er  to  conscript. 

Mr.  M’Clure — They  did  not  in  express  terms, 
but  they  raised  armies  in  that  way  when  the 
power  belonged  to  them — enforced  conscription 
upon  themselves — and  while  conscription  and 
war  were  still  fresh  in  their  recollections,  they 
parted  with  the  entire  power  to  raise  armies, 
without  reserving  any  rights. 

Woodward  C.  J. — Having  tile  power  to  con¬ 
script  themselves,  and  having  delegated  certain 
powers  to  the  general  government,  does  it  neces¬ 
sarily  follow  that  they  delegated  the  power  to 
conscript  ?  The  power  in  the  people  is  not  the 
point  in  the  controversy. 

Mr.  M’Clure — I  regret  that  the  learned  Chief 
•Justice  does  not  understand  me  as  I  desire  to 
make  myself  understood.  Your  Honor  will  not 
deny  that  originally  all  power  was  in  the  people 
themselves.  In  framing  the  articles  of  confeder¬ 
ation,  they  parted  with  but  a  portion  of  their 
pow'ers,  gave  no  unlimited  powers  to  Congress 
even  in  the  exercise  of  delegated  authority,  and 
expressly  reserved  to  themselves  all  powers  not 
iu  terms  delegated.  The  confederacy  fixed  quo¬ 
tas  and  called  upon  the  States  for  troops  ;  the 
power  to  raise  armies  being  then  in  the  people 
and  not  in  the  general  government.  The  people, 
therefore,  adopted  such  measures  as  they  deemed 
proper  to  raise  armies,  and  one  mode  they  en¬ 
forced  W'as  the  draft  upon  themselves.  Thus  did 
they  exercise  the  power  to  raise  armies.  Imme¬ 
diately  after  the  war,  they  parted  with  the  pow¬ 
er  to  raise  armies — they  delegated  it  to  Congress 
without  prescribing  how  it  should  be  exercised, 
or  forbidding  the  use  of  any  means  Congress 
might  deem  essential  to  carry  it  into  effect. — 
They  had  just  experienced  conscription,  and  they 


authorized  Congress  to  exercise  the  very  powers 
they  had  enforced  by  conscription. 

Strong  J. — I  scarcely  think  that  all  this  h 
relevant  to  the  question  at  issue. 

Mr.  M’Clure — I  submit  that  the  questioi 
has  been  raised  by  the  court,  and  I  certainly 
have  no  desire  to  pursue  it.  It  seems  to  me  need 
less  to  discuss  the  constitutional  power  of  th( 
government  to  raise  armies  by  conscription,  wher 
this  court  had  already  offered  the  constitutional! 
ty  of  the  conscription  law  of  March  3,  1863,  ir 
the  case  of  Kueedler  vs  Lane. 

Woodward  C.  J. — The  constitutionality  o: 
the  conscription  law  was  never  affirmed  by  this 
court. 

Mr.  M’Clure — I  have  before  me  what  pur 
ports  to  be  the  opinion  of  this  court,  in  Kneedlei 
vs  Lane,  9th  Wright,  295,  by  which  final  judg 
ment  was  rendered,  and  it  affirms  the  constitu 
tionality  of  the  conscription  law  in  the  clearest 
terms. 

Eeed  J. — This  court  did  certainly  assert  the 
constitutionality  of  the  conscription  law. 

Woodward  C.  J. — On  the  contrary  it  has  de¬ 
cided  it  unconstitutional  in  regular  form.* 

Strong  J. — This  court  has  certainly  decidec 
that  the  conscription  law  is  constitutional,  Mr. 
McClure,  and  you  can  proceed  with  your  argu¬ 
ment. 

Mr.  M’Clure — But  let  us  follow  the  people  a 
step  farther  in  the  exercise  of  the  power  to  raise 
armies.  They  not  only  called  men  into  the  service 
by  conscription,  but  they  proscribed  them  as  aliens 

*  It  is  but  fair  to  the  Chief  Justice,  as  the  argument 
makes  no  explanation  of  the  disagreement  of  the  judges 
here  given,  to  state  that  in  the  case  of  Kneedler  vs.  Lane, 
the  court  decided  in  Pittsburg,  on  the  9th  of  November, 
1863,  on  granting  &  preliminary  injunction  to  restrain  the 
Provost  Marshal  from  forcing  Kneedler  into  the  military 
service,  that  the  conscription  act  was  unconstitutional. 
On  the  16th  of  January,  1864,  the  case  came  up  for  final 
hearing  and  judgment,  and  the  court,  on  the  same  case, 
pronounced  the  law  constitutional.  Chief  Justice  Lowrie, 
who  had  delivered  the  opinion  of  the  court  on  the  7th  of 
November,  1863,  had  in  the  mean  time  been  succeeded  by 
Justice  Agnew,  and  the  conviction  of  the  court  was  thus 
changed  by  the  change  of  the  members  composing  it.  Chief 
Justice  Woodward  doubtless  held  therefore  that  the  doc¬ 
trine  of  stare  decises  made  the  first  decision  the  law  of  the 
State,  which  new  judges  could  not,  or  certainly  should 
not  reverse.  It  should  not  be  overlooked,  however,  that 
the  decision  of  9th  November,  1863,  was  on  granting  a 
preliminary  injunction  on  an  ex  parte  hearing,  as  is  com¬ 
mon  upon  "bills  in  equity  praying  for  immediate  relief. 
Chief  Justice  Lowrie,  in  delivering  the  opinion  of  the 
court,  expressed  his  regret  that  the  government  had  not 
been  represented,  and  said  : — “I  cannot  be  sure  that  I 
have  not  overlooked  some  grounds  of  argument  that  are 
of  decisive  importance.  But  the  decision  now  to  be  made 
is  only  preliminary  to  the  final  hearing ,  and  it  is  hoped 
that  the  views  of  the  law  officers  of  the  government  will 
not  then  be  withheld.'’  (9th  Wright,  240.)  The  decision, 
therefore,  that  Chief  Justice  Woodward  declared  to  be 
the  only  decision  of  the  court  “in  regular  form,”  was  de¬ 
clared  by  the  opinion  of  the  court  to  be  but  a  “  decision” 
that  was  “  preliminary  to  the  final  hearing.”  On  the  final 
hearing,  and  final  judgment,  the  court  affirmed  the  con¬ 
stitutionality  of  the  conscription  law,  vacated  the  orders 
previously  made  in  the  case,  and  the  motions  for  injunction 
were  overruled. 


for  not  responding  to  the  cal!  of  the  country.  This 
they  did  in  many,  and  perhaps  a  majority,  of  the 
States.  Indeed  I  believe  that  there  was  not  a  single 
State  that  did  notpass  laws  of  some  kind  forfeiting 
either  citizenship  or  property,  or  both,  for  refusal 
to  aid  the  country  in  war.  Even  after  the  war 
South  Carolina  and  Georgia  passed  laws  forever 
disfranchising  those  who  had  refused  to  join  in 
the  revolution.  In  a  majority  of  the  States  these 
laws  were  enforced  long  after  the  adoption  of  the 
constitution.  In  some  States  they  required  trial 
and  conviction  precedent  to  forfeiture  of  property 
and  citizenship.  In  other  States  they  disfran¬ 
chised  by  laws  proscribing  them  for  treason  with¬ 
out  trial,  and  in  others  they  allowed  trial  in  some 
cases  and  in  others  refused  it.  After  the  adop¬ 
tion  of  the  constitution,  Massachusetts  passed  a 
law  disfranchising  for  a  term  of  years,  and  in  some 
instances  for  life,  those  who  had  participated  in 
Shays’  rebellion.  They  did  not  require  trial,  but 
their  guilt  was  a  matter  of  proof  when  the  ballot 
was  offered. 

Pennsylvania,  too,  has  no  doubtful  record  as  to 
the  manner  in  which  the  people,  in  the  exercise 
of  the  power  to  raise  armies,  enforced  obedience 
to  their  mandates.  On  the  8th  of  May,  1778, 
the  Supreme  Executive  Council — the  body  of 
delegates  through  which  the  people  governed 
themselves — passed  “an  act  for  the  attainder  of 
divers  traitors,”  (those  who  refused  military  ser¬ 
vice  in  the  war  against  the  King")  requiring  cer¬ 
tain  persons  to  report  themselves  for  trial  on  or 
before  the  25th  of  June  next  ensuing,  “on  pain 
that  every  of  them  stand  and  be  attainted  of  high 
treason  to  all  intents  and  purposes,  and  shall  suf¬ 
fer  such  pains  and  penalties,  and  undergo  all 
such  forfeitures,  as  persons  attainted  of  high 
treason  ought  to  do.”  In  pursuance  of  this  law, 
the  Council  made  public  proclamations,  and  those 
who  failed  to  comply  with  the  provisions  of  the 
law,  forfeited  citizenship  forever  and  their  prop¬ 
erty  was  confiscated.  Registers  were  appointed 
to  keep  a  record  of  traitors  and  their  estates,  and 
rewards  were  paid  for  discovering  forfeited  es¬ 
tates.  To  this  day  we  have  preserved,  as  a  mon¬ 
ument  of  the  stern  patriotism  of  our  forefathers 
in  Pennsylvania,  the  list  of  hundreds  of  men 
whose  names  come  down  to  us,  as  Henry  Reilly’s 
appears  to-day,  branded  with  the  infamy  of  de¬ 
serting  the  cause  of  a  common  inheritance. 

Nor  was  the  lawfulness  of  this  legislation  ques¬ 
tioned  anymore  than  were  its  wisdom  and  justice. 
The  general  government  in  its  legislation  after 
the  adoption  of  the  constitution,  scrupulously  rev¬ 
erenced  this  proscription  of  faithless  men.  In 
1790,  Congress  passed  an  act  to  establish  a  uni¬ 
form  rule  of  naturalization,  and  lest  it  should,  in 


the  exercise  of  its  supreme  power,  relieve  the 
men  who  had  deserted  in  the  revolution,  it  con¬ 
cludes  with  the  proviso — “that  no  person  here¬ 
tofore  proscribed'  by  any  State,  shall  be  admitted 
a  citizen  as  aforesaid,  except  by  an  act  of  the 
legislature  of  the  State  in  which  such  person  was 
proscribed.”  This  law  was  passed  by  the  men 
who  had  either  framed  the  constitution,  or  who 
had  witnessed  its  birth  with  the  profoundest  in¬ 
terest,  and  weil  understood  its  meaning,  and  it 
was  approved  by  the  great  hero-statesman  who 
had  presided  overthe  deliberations  of  the  conven¬ 
tion — the  immortal  Washington.  It  was  mani¬ 
fest  that  an  act  of  Congress  relieving  them  of  the 
pains  and  penalties  enforced  by  the  States  would, 
in  their  judgment,  have  been  the  supreme  law  of 
the  land,  any  acts  of  the  States  to  the  contrary 
notwithstanding,  but  Congress  expressly  gave  its 
sanction  to  the  forfeitures  and  left  it  to  the  States, 
by  explicit  proviso,  to  say  when  they  should  be¬ 
come  citizens  of  the  United  States.  But  in  this 
act  Congress  had  not  gone  far  enough.  It  only 
excluded  from  citizenship  those  who  have  been 
proscribed  by  the  States,  while  it  restored  to  citi¬ 
zenship  those  who  had  been  convicted  of  refusing 
service  to  the  country  and  their  citizenship  and 
property  thereby  forfeited.  Congress  had,  there¬ 
fore,  by  the  supreme  law  of  the  land,  yet  mani¬ 
festly  by  inadvertance,  restored  to  their  civil 
rights  certain  persons  who  had  been  convicted 
by  the  States  before  the  adoption  of  the  consti¬ 
tution,  and  made  aliens  of  those  who  had  been 
proscribed.  Accordingly  on  the  14th  of  April. 
1802,  Thomas  Jefferson,  the  father  of  the  Demo¬ 
cratic  tendencies  of  our  government,  signed  a  bill 
relating  to  naturalization  and  citizenship,  con¬ 
cluding  with  this  proviso: — “That  no  person 
heretofore  proscribed,  by  any  State,  or  who  has 
been  legally  convicted  of  having  joined  the  army 
of  Great  Britian  during  the  late  war,  shall  be  ad¬ 
mitted  a  citizeu  as  aforesaid,  without  the  consent 
of  the  legislature  of  the  State  in  which  such  per¬ 
son  was  proscribed.”  This  act  perfected  the 
work  of  justice  as  the  people  had  ordained  when 
f/un/'hadthe  power,  and  Congress  thus  placed  the 
high  seal  of  the  supreme  law  of  the  land  upon  the 
forfeiture  of  citizenship  and  property,  both  by 
proscription  and  conviction,  and  the  deserters  of 
the  revolution  were  made  aliens,  strangers  and 
wanderers  in  their  own  land,  without  franchise, 
property,  or  power,  and  they  had  to  brave  the 
scorn  of  the  people  who  had  won  liberty,  until 
they  found  refuge  in  the  grave. 

Strong  J. — The  constitution  acknowledges 
the  existence  of  States.  It  is  the  creation  of  the 
people.  Is  it  not  essential  to  the  existence  of 
States  that  the  State  governments  themselves 


shall  have  the  power  to  determine  who  shall,  and 
who  shall  not  vote  ?  And  when  Congress  says 
w'ho  shall  not  vote,  is  it  not  invading  the  rights 
of  the  States  i 

Mr.  M’Clure — Yes,  sir,  I  accept  both  propo¬ 
sitions  as  stated  by  your  Honor.  I  will,  at  the 
proper  time,  show  that  the  act  of  Congress  dis¬ 
franchising  deserters  is  not  in  conflict  with  the 
laws  of  Pennsylvania  regulating  suffrage.  It 
transgresses  upon  no  State  privilege.  I  do  not 
propose  to  claim  that  Congress  may  regulate 
suffrage  in  the  States,  but  regulating  suffrage 
and  forfeiting  citizenship  as  a  penalty  for  crime, 
by  the  power  that  creates  citizenship,  are  two 
very  distinct  propositions.  Pennsylvania  con¬ 
fers  the  right  of  suffrage  only  on  those  who  are, 
by  the  supreme  law',  made  citizens  of  the  United 
States.  But  I  will  notice  this  point  more  fully 
hereafter. 

I  have  show'n  how'  the  power  to  raise  armies 
was  exercised  by  the  people,  especially  in  our 
own  State,  where  enforcement  of  the  demand  for 
military  service  was  carried  to  the  forfeiture  of 
citizenship  and  property  by  proscription.  Even 
the  corruption  of  blood  was  effected  by  proscrip¬ 
tion  in  Pennsylvania,  and  the  limitation  of  appro¬ 
priations  to  two  years  for  w'ar  purposes,  and  the 
denial  of  the  corruption  of  blood  by  attainder  of 
treason,  are  the  only  express  restrictions  imposed 
upon  their  own  policy  when  they  transferred 
their  pow'er  to  Congress. 

Having  traced  this  power  to  raise  armies  and 
the  manner  of  its  exercise,  from  its  fountain,  I 
now  propose  to  inquire  how  it  has  been  construed 
by  the  judicial  tribunals  of  the  government  since 
it  has  been  delegated  to  Congress. 

It  is  the  doctrine  of  the  most  emiuent  expound¬ 
ers  of  the  constitution  that  “  whenever  the  end  is 
required,  the  means  are  authorized  ;  whenever  a 
general  power  to  do  a  thing  is  given,  every  par¬ 
ticular  power  for  doing  it  is  included.”  Story 
refers  to  the  power  of  Congress  in  the  following 
clear  and  pointed  terms  : 

“  To  establish  a  National  Government,  and  to  affirm 
that  it  shall  have  certain  powers,  and  yet  that  in  the  ex¬ 
ercise  of  those  powers  it  shall  not  be  supreme,  but  con¬ 
trollable  by  any  State  in  the  Union,  would  be  a  solecism 
so  mischievous  and  so  indefensible,  that  the  scheme  could 
never  be  attributed  to  the  framers  of  the  constitution,  with¬ 
out  manifestly  impeaching  their  wisdom  as  well  as  their 
good  faith.  The  want  of  such  an  effective  practical  su¬ 
premacy  was  a  vital  defect  in  the  Confederation,  and  fur¬ 
nished  the  most  solid  reasons  for  abolishing  it.  It  would 
be  an  idle  mockery  to  give  powers  to  Congress ,  and  yet  at 
the  same  time  declare  that  those  powers  might  be  suspended 
or  annihilated  at  the  will  of  a  single  State  ;  that  the  will  of 
!  twenty-five  States  should  be  surrendered  to  the  will  of  one. 

!  A  government  of  such  a  nature  would  be  as  unworthy  of 
public  confidence,  as  it  would  be  incapable  of  affording 
public  protection  or  private  happiness.”— Story  on  the  Con¬ 
stitution ,  249. 

What  is  proposed  here  by  the  defeudent  in  er¬ 
ror,  but  that  the  power  of  Congress  to  raise  ar¬ 


mies  shall  be  “  annihilated  at  the  will  of  a  single 
State  ?”  This  learned  court  is  asked  to  sanction 
the  mischievous  and  indefensible  solecism,  that 
while  Congress  has  the  power  to  raise  armies, 
yet  in  the  exercise  of  that  power  it  is  controlla¬ 
ble  by  Pennsylvania.  And  why  ?  Because,  for¬ 
sooth,  it  disfranchises  a'deserter  ;  because  it  takes 
at  his  owu  word  one  who  disowns  his  citizenship 
and  allegiance. 

In  the  case  of  Sturgess  vs.  Crowinshield,  4th 
Wheaton,  193,  the  Supreme  Court  of  the  United 
States  held  that — 

“Whenever  the  terms  on  which  a  power  is  granted 
by  the  constitution  to  Congress,  or  whenever  the  nature 
of  the  power  itself  requires  that  it  should  be  exercised  ex¬ 
clusively  by  Congress,  the  subject  is  as  completely  taken  away 
from  the  State  legislatures  as  if  they  had  been  expressly  for¬ 
bidden  to  act  on  it.” 

If  the  legislature  cannot  interpose  to  limit  the 
action  of  Congress,  on  any  particular  subject, 
surely  the  courts  of  the  State  cannot  do  so ;  and 
it  will  not  be  doubted  that  the  power  to  raise  ar¬ 
mies  is  not  only  given  to  Congress  in  terms,  but 
it  is  a  power  the  nature  of  which  requires  that 
it  must  be  exercised  exclusively  by  Congress. — 
If  it  cannot  be  so  exercised,  it  would  be  no 
power  at  all,  for  every  State  that  chose  to  cripple 
the  government  in  time  of  peril,  could  find  some 
pretext  for  doing  it,  and  the  nation  would  be  at 
the  mercy  of  any  single  State. 

The  same  court  also  held  in  the  case  of  Mc¬ 
Culloch  vs  State  of  Maryland,  4th  Wheaton,  421, 
that — 

If  a  certain  means  to  carry  into  effect  any  of  the  pow¬ 
ers  expressly  given  by  the  constitution  to  the  government 
of  the  Union,  be  an  appropriate  measure,  not  prohibited 
by  the  constitution,  the  degree  of  its  necessity  is  a  question 
of  legislative  discretion,  not  of  .judicial  cognizance.” 

Again,  in  the  same  case  and  same  page  it  is 
held  that — 

“If  the  end  be  legitimate,  and  within  the  scope  of  the 
constitution,  all  the  means  which  are  appropriate,  which 
are  plainly  adapted  to  that  end,  and  which  are  not  pro 
hibited,  may  he  constitutionally  employed  to  carry  it 
into  effect.” 

That  the  end  to  be  attained  by  the  act  of  Con¬ 
gress  imposing  the  penalty  of  disfranchisement 
upon  deserters,  is  legitimate  and  within  the  scope 
of  the  constitution,  will  not  be  questioned,  aud 
unless  the  means  employed  are  plainly  prohibited, 
they  must  stand  the  test  of  judicial  scrutiny.  Oi 
their  necessity  Congress  is  the  sole  judge — it  is  “a 
question  ot  legislative  discretion,”  says  the  Su¬ 
preme  Court  of  the  United  States,  and  this  learn¬ 
ed  court  must  have  the  clearest  evidence  that 
the  exereise  of  this  power,  in  the  particular 
manner  in  which  Congress  has  seen  fit  to  exer¬ 
cise  it,  is  flagrantly  at  war  with  the  constitution 
itself  before  it  can  question  the  validity  of  the 
law.  Even  if  it  were  an  issue  in  which  there 
is  concurrent  authority  in  the  general  and  State 
governments,  so  far  as  the  action  of  the  two 
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conflict,  the  State  must  yield  to  the  paramount 
authority  of  the  general  government.  In  Hous¬ 
ton  vs  Moore,  5th  Wheaton,  49,  the  Supreme 
Court  of  the  United  States  held  as  follows: — 

‘But  in  cases  of  concurrent  authority,  where  the  laws 
of  the  gtates  and  of  the  Union  are  in  direct  and  manifest 
collision  on  the  same  subject,  those  of  the  Union  being 
the  supreme  law  of  the  land,  are  of  paramount  authority, 
and  the  State  so  far,  and  so  far  only  as  such  incompatabil- 
ity  exists,  must  necessarily  yield.” 

In  support  of  the  position  I  have  assumed,  I 
need  not  go  beyond  the  decisions  of  this  learned 
court.  In  the  case  of  Moore  vs  Houston  3d  S. 
and  R.  190,  the  late  Chief  Justice  Gibson  said — 

“If  the  act  upon  which  this  proceeding  is  founded, 
is  in  collision  with  any  act  of  Congress,  it  is  void. — 
The  6th  article  and  2nd  section  of  the  constitution  of 
the  United  States  declares  that  the  constitution  and  the 
laws  made  pursuant  to  it,  to  be  the  supreme  law  of  the 
land,  binding  upon  the  Judges  of  the  State  Courts,  not¬ 
withstanding  anything  to  the  contrary  in  the  Constitution 
or  laws  of  any  State.  It  follows,  that  where  an  act  of 
Congress,  and  an  act  of  the  State  Legislature,  come  in 
conflict,  the  latter  must  give  way.  A  refusal  by  the 
State  authorities  to  execute  an  act  of  Congress  in  pref- 
e ranee  to  their  own  law,  would  be  a  step  toxcard  the  disso¬ 
lution  of  the  Union.'1 

I  have  referred  to  these  authorities  not  to  es¬ 
tablish  the  power  of  Congress,  but  to  demonstrate 
in  what  manner  and  to  what  exteut  a  particular 
power  may  be  exercised  by  Congress  when  it  is 
admitted  to  be  delegated.  The  power  to  raise 
armies  is  not  questioned,  nor  is  it  disputed  that  in 
the  exercise  of  that  power  Congress  is  the  sole 
judge  of  the  necessity  of  legislation,  and  can  be 
restrained  only  because  of  an  infraction  of  the 
constitution  itself. 

But  it  is  answered  by  the  able  counsel  for  the 
defendant  in  error,  that  the  act  of  Congress  “pro¬ 
poses  to  inflict  and  impose  pains  and  penalties 
upon  offenders,  before  and  without  trial  and  con¬ 
viction  by  due  process  of  law,  and  therefore  is  in 
direct  antagonism  to  the  bill  of  rights.” 

I  am  discussing  the  grave  issues  involved  in 
th  is  case  w  ith  a  just  appreciation  of  the  fact  that 
ours  is  a  government  of  law,  and  no  supreme  ne¬ 
cessity  can  justify  its  violation.  If  Henry  Reilly 
is  not  condemned  by  the  law,  he  cannot  be  con¬ 
demned  at  all.  But  he  is  condemned  by  the  law 
unless  the  law  forbids,  in  the  clearest  terms,  that 
he  should  be  condemned  as  Congress  has  con¬ 
demned  him.  The  restriction  must  not  be  by 
implication.  It  must  be  explicit  and  expressed. 
Is  the  penalty  imposed  by  the  act  of  Congress  in 
this  case  thus  confronted  by  the  constitution  ? 
If  so,  we  have  as  yet  failed  to  find  it,  unless  the 
construction  put  upon  certain  clauses  of  that  in¬ 
strument  by  the  opposing  counsel  is  to  be  accept¬ 
ed  as  the  constitution  itself. 

If  the  constitution  had  provided  that  no  citizen 
should  be  deprived  of  life,  liberty  or  property  un¬ 
less  convicted  by  a  jury  of  his  peers,  the  act  of 
Congress  would  be  at  war  with  the  bill  of  rights, 
and  would  necessarily  fall  before  the  supreme  re¬ 


striction  of  the  fundamental  law.  But  it  does  noi 
thus  provide,  nor  does  it  provide  anything  ap 
proachiug  it  in  cases  such  as  the  one  before  this 
learned  court.  It  does  not  merely  omit  to  make 
such  provision,  but  it  makes  a  very  different  pro 
vision — one  in  language  well  considered  and  do 
signed  to  guard  in  the  clearest  terms  a  gainst 
such  a  construction  as  that  given  by  the  couuse 

on  the  other  side.  The  constitution  says  : 

‘‘No  person  shall  he  held  to  answer  for  a  capital  or  other 
wise  infamous  crime,  unless  on  a  presentment  or  an  in 
dictment  of  a  grand  jury,  except  in  cases  arising  in  the  lane 
or  naval  forces,  or  in  the  militia ,  when  in  actual  service ,  in 
time  of  war  or  public  danger ;  nor  shall  any  person  be 
subject,  for  the  same  offence,  to  be  twice  put  in  jeopardy 
of  life  or  limb  ;  nor  shall  he  be  compelled,  in  any  crimina' 
case,  to  be  a  witness  against  hininelf,  nor  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law ;  noi 
shall  private  property  be  taken  for  public  use  withoul 
just  compensation.” 

This  is  the  only  article  of  the  constitution  thaf 
refers  to  the  punishment  of  capital  or  other  infa¬ 
mous  offences  in  the  land  and  naval  forces,  and 
it  refers  to  such  cases  only  to  except  them  from 
the  process  of  law  expressly  provided  for  those 
not  in  the  military  service.  Mark  now  carefully 
the  distinction  is  made,  and  then  follow7  it  to  the 
succeeding  section  w'here  it  is  provided  that  “  ic 
all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial  by  an  im¬ 
partial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed.”  Citizens,  un¬ 
der  ordinary  circumstances  are  entitled  to  speedy 
and  public  trial  by  an  impartial  jury.  In  such 
cases,  such  trial  only  w'ould  be  “  due  process  of 
law,”  but  those  who  are  in  “  the  land  or  naval 
forces,”  are,  in  express  terms,  excepted  from 
these  guaranteed  rights.” 

What  then,  is  “due  process  of  law”  in  the  land 
and  naval  forces  of  the  nation  ?  The  constitu¬ 
tion  omits  to  define  it,  and  the  omission  was 
clearly  intentional  on  the  part  of  those  who  fram¬ 
ed  it.  I  have  heretofore  shown  that  Mr.  Reilly 
w7as  in  the  land  forces  of  the  government.  The 
law  expressly  so  declares,  and  the  right  of  Con¬ 
gress  to  do  so  has  been  judicially  determined. 
Mr.  Reilly  is  therefore  subject  to  the  rules  and 
articles  of  war,  which  are  but  a  series  of  Con¬ 
gressional  enactments,  or  rules  and  decisions 
founded  thereon.  There  is  no  constitutional  re¬ 
striction  whatever.  For  the  offencehe  has  com¬ 
mitted,  as  confessed  by  the  record  before  the 
court,  he  might  have  been  pursued,  arrested, 
tried  by  a  drum-head  court,  condemned  and  exe¬ 
cuted.  Such  a  proceeding  would  have  been 
“due  process  of  law.”  The  right  of  all  govern¬ 
ments  to  inflict  the  death  penalty  for  violation  of 
military  rules  and  regulations,  has  never  been 
questioned,  and  desertion  is  one  of  the  offences 
for  which  life  is  often  forfeited.  But  token  life 
should  be  taken,  no  code  of  laws,  and  no  provi- 
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sion  of  the  constitution,  could  properly  determine. 
The  power  to  enforce  obedience,  maintain  safety 
and  achieve  success  in  military  operations  must 
be  plenary,  and  at  times,  when  important  or  per¬ 
ilous  movements  are  being  made,  or  about  to  be 
made,  life  will  be  taken  for  an  offence  which  un¬ 
der  ordinary  circumstances  would  be  punished 
but  moderately  or  perhap:  entirely  overlooked. 
Due  process  of  law,  therefore,  in  regulating  ar¬ 
mies,  is  dictated  by  the  necessities  of  the  service, 
and  when  the  power  is  conceded  to  take  life,  it 
seems  to  me  that  the  power  to  impose  the  lesser 
penalty  cannot  b6  disputed. 

But,  it  is  argued,  that  penalties  are  imposed  in 
the  military  service  only  after  trial — that  there 
must  be  some  sort  of  trial  and  conviction.  It  is 
not  necessarily  so.  Mr.  Reilly  could  have  had  a 
trial  at  any  time,  but  he  elected  not  to  be  tried, 
because  be  was  confessedly  guilty.  He  had  no 
defence,  as  the  record  here  shows.  He  could 
have  reported  at  any  time  to  the  nearest  Provost 
Marshal,  and  demanded  trial.  He  had  been  of¬ 
fered  pardon  if  he  would  return,  but  he  rejected 
it,  and  after  he  had  thus  forfeited  the  forgiveness 
of  the  government  to  which  he  owed  allegiance 
aud  service,  he  could  have  returned  at  any  time, 
suffered  such  penalty  as  might  have  been  inflict¬ 
ed,  procured  his  discharge  at  the  close  of  the 
war,  and  now  be  entitled  to  all  the  rights  of  citi¬ 
zenship.  But  with  the  full  knowledge  of  the 
fact  that  continued  desertion  forfeited  his  citi¬ 
zenship  he  elected  to  become  an  alien  and  not  to 
be  tried  by  any  tribunal. 

Woodward  C.  J. — I  do  not  understand  what 
you  mean  by  “elected.” 

Mr.  M’Clure — He  could  have  reported  at 
any  time  and  demanded  trial.  Had  he  been  ar¬ 
rested  he  would  have  been  tried.  He  therefore 
elected  to  become  an  alien  by  the  rules  and  regu¬ 
lations  governing  the  army — the  act  of  Congress 
iu  question  being  but  a  part  of  the  rules  and  arti¬ 
cles  of  war — rather  than  report  for  trial  and 
service. 

Woodward  C.  J. — This  penalty  was  not  pro¬ 
vided  until  after  his  desertion. 

Mr.  M’Clure — That  is  true,  but  he  persisted 
in  his  desertion  every  day  he  remained,  and  he 
was  no  less  guilty  every  day  he  continued  as  a 
deserter,  than  the  day  he  deserted. 

[The  proclamation  of  the  President  was  here 
read  to  the  court  by  Mr.  Cessna,  in  answer  to  an 
inquiry  for  it  by  the  court.  ] 

Some  months  after  he  had  deserted,  he  was 
offered  pardon  if  he  would  return  to  service 
within  sixty  days.  He  was  ordered  to  return, 
by  the  highest  military  authority,  and  he  was 
bound  to  obey,  but  he  disobeyed,  repeated  the 


crime  of  desertion,  and  persisted  in  the  crime 
every  day  and  hour  he  skulked  away  from  the 
service. 

■  Due  process  of  law  in  this  case  is  the  law  of  the 
land.  “  The  words  ‘due  process  of  law,’  ”  says 
the  Supreme  Court  of  the  United  States,  18th 
Howard,  276,  “  were  undoubtedly  intended  to 
convey  the  same  meaning  as  the  words  ‘  by  the 
law  of  the  land’  in  Magna  Charta.  Lord  Coke 
m  his  commentary  on  these  words  (2  Just.  50) 
says  they  mean  due  process  of  law.”  If  a  for¬ 
bidden  mode  of  determining  guilt  was  adopted 
by  the  act  of  Congress,  then  it  would  not  be  the 
law  of  the  land,  for  it  would  be  at  variance  with 
the  law  ;  but  the  constitution  disposes  of  the 
whole  question  by  authorizing  Congress  “to  make 
rules  for  the  government  aud  regulation  of  the 
land  aud  naval  forces.”  It  is  empowered  to 
govern  them,  because  it  is  a  supreme  necessity, 
and  its  rules  must  be  obeyed.  If  disregarded,  it 
must  be  able  to  enforce  obedience,  and  may  pun¬ 
ish  even  unto  death  for  disobedience.  Upon  this 
sweeping  delegation  of  power — as  absolute  as  it 
essential — there  is  no  limitation,  expressed  or  im¬ 
plied.  Its  law  is  therefore  the  law  of  the  land. 
It  is  expressly  excepted  from  the  narrow  chan¬ 
nels  marked  out  for  civil  authority  by  the  bill  of 
rights,  and  imposes  its  penalties  iu  its  own  way 
and  from  its  judgment  there  is  no  appeal. 

Nor  is  it  so  violent  an  innovation  upon  the  rules 
which  obtain  at  times  in  the  civil  tribunals  of  the 
country.  It  is  charged  as  a  monstrous  abuse  of 
power  to  entrust  an  election  officer  with  the  deci- 
sion  of  the  grave  question  whether  a  man  is  dis¬ 
franchised  or  not.  There  is,  indeed,  nothing 
startling  in  that.  Considering  that  election  boards 
have  exercised  that  power  unquestioaed  from 
time  immemorial,  my  learned  friend  who  pro¬ 
ceeded  me,  (Mr.  Sharpe)  need  not  have  been  so 
much  shocked  at  the  mere  proposition  to  allow 
election  officers  to  accept  or  reject  a  vote.  If  he 
and  I  should  make  a  wager  on  an  election,  and 
his  vote  should  be  challenged,  who  would  deter¬ 
mine  whether  or  not  he  had,  by  his  own  act,  dis¬ 
franchised  himself  ?  He  would  not  question  the 
right  of  the  board  to  reject  his  vote. 

Thompson  J. — That  law  is  unconstitutional. 

Read  J. — It  is  certainly  good  morals. 

Mr.  M’Clure — It  has  never  been  impeached, 
aud  it  is  therefore  the  law  of  the  State. 

Thompson  J. — An  unconstitutional  act  cannot 
be  the  law. 

Mr.  M’Clure — No  coul-thas  ever  declared  it 
unconstitutional.  Should  an  election  board  do 
so  ?  If  they  cannot  decide  the  question  of  citizen¬ 
ship,  cau  they  determine  the  validity  of  a  law  ? 
Pray,  what  cun  an  election  board  decide  ? 


Agnew  J. — Anything  which  disqualifies  is  de¬ 
termined  by  the  election  board. 

Mr.  M’Clure — Yes,  sir. 

Agnew  J. — Suppose  a  man  goes  out  of  the 
State  and  his  absence  disqualifies  him,  as  a  vo¬ 
ter,  the  election  board  will  certainly  reject  his 
vote. 

Mr.  M’Clure — Certainly.  The  election  board 
decides  everything  pertaining  to  the  right  of  suf¬ 
frage.  They  are  responsible  only  for  an  abuse 
of  their  power,  and  not  for  an  honest  error  of 
judgment  in  accepting  or  rejecting  a  vote  any 
more  than  is  a  judge  in  a  court  below  when  re¬ 
versed  by  the  court  of  last  resort.  Indeed,  the 
law  clearly  contemplated  the  decision  of  the 
most  important  questions  by  election  boards.  One 
of  the  board  is  expressly  denominated  a  judge  by 
the  law,  and  they  must  of  necessity  decide  not 
only  questions  of  taxation  and  residence,  but  they 
must  pass  judgment  on  the  great  question  of  citi¬ 
zenship  when  it  is  raised  before  them.  They 
decide  the  question  of  the  blood  of  the  proposed 
elector  when  it  is  in  doubt;  and  thereby  are  em¬ 
powered  to  declare  a  man  disfranchised  and  a 
stranger  to  our  citizenship,  just  as  the  election 
board  of  Hamilton  township  declared  Henry 
Reilly.  They  decide  upon  the  legality  of  votes 
on  every  ground — for  non-payment  of  taxes,  alie¬ 
nage,  non-residence,  non  age,  and  may  even  de¬ 
cide  against  the  solemn  oath  of  the  claimant  for 
suffrage  on  the  question  of  his  intentions  as  to 
residence,  if  the  facts  in  their  opinion,  warrant 
it.  I  submit  therefore  that  the  disfranchisement 
of  deserters  by  election  boards  is  no  new  or  start¬ 
ling  feature  in  the  history  of  such  tribunals,  as 
they  have  decided  questions  of  equal  moment  for 
a  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary.  If  the  charge  of  desertion  is 
wrongfully  made,  he  can  disprove  it  as  can  a  le¬ 
gal  voter  w'ho  is  charged  with  any  other  act  that 
disfranchises  him. 

Woodward  C.  J. — He  must  first  be  convic¬ 
ted  of  the  offence. 

Mr.  M’Clure — When  felony  disfranchised 
citizens,  conviction  was  necessary,  but  convic¬ 
tion  is,  in  such  cases,  necessary  to  due  process  of 
law.  Iii  case  a  man  is  disqualified  as  a  voter  by 
non-payment  of  taxes,  or  alienage,  or  non-resi¬ 
dence  must  there  be  a  conviction  before  the 
board  can  reject  his  vote  ?  As  these  are  not  of¬ 
fences  against  the  penal  laws,  how  are  persons 
to  be  convicted  ?  If  these  acts  of  negligence  re¬ 
quire  conviction  by  the  courts  before  persons  can 
be  disfranchised,  then  we  have  been  acting 
without  warrant  of  law  ever  since  the  formation 
©f  the  government.  The  only  conviction  neces¬ 
sary,  is  the  decision  of  the  election  board. 


If  I  should  now  be  guilty  of  contempt  of  this 
learned  court,  what  would  be  convictiou? — what 
due  process  of  law  ?  Says  the  late  Chief  Justice 
Black  in  the  case  of  Passmore  Williamson,  2nd 
Casey,  19 —  ‘Contempt  of  court  is  a  specific- 
criminal  offence.  It  is  punished  sometimes  by 
indictment,  and  sometimes  in  a  summary  proceed¬ 
ing,  as  it  was  in  this  case.  In  either  mode  of 
trial,  the  adjudication  against  the  offender  is  a 
conviction,  and  the  commitment  in  consequence 
is  execution.”  This  power  is  a  supreme  neces¬ 
sity  to  maintain  the  dignity,  and  prevent  the  ob¬ 
struction,  of  the  administration  of  Justice,  and 
such  conviction  is  due  process  of  law.  It  is  Ihe 
law  of  the  civilized  world — the  law  of  the  luuci 

The  constitution  provided  in  the  most  cautious 
terms,  that  persons  held  to  service  or  labor  in 
one  State,  under  the  laws  thereof,  escaping  into 
another,  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due. 
Congress  was  thereby  charged  with  making  all 
necessary  laws  to  carry  the  provision  into  effect. 
It  involved  the  liberty  of  those  upon  whom  claim 
was  made,  but  Congress  denied  the  right  of 
trial  by  jury.  An  irresponsible  commissioner  was 
entrusted  with  the  execution  of  the  law7,  and  a 
premium  paid  for  deciding  against  the  liberty  of 
the  person  from  whom  service  was  claimed,  but 
it  was  held  by  the  highest  judicial  tribunal  of  the 
nation  to  be  due  process  of  law.  Thus  w7ere  the 
powers  of  Congress  construed  to  blacken  and  de¬ 
grade  our  nationality.  Are  they  to  be  abridged 
now7  because  they  w7ere  exercised  to  preserve  and 
redeem  that  nationality  ? 

If  Henry  Reilly  had  been  sued  for  debt  in 
the  civil  courts  when  he  w7as  wandering  in  a 
strange  land  to  escape  military  service,  a  copy  of 
the  writ  left  at  his  house,  where  his  family  re¬ 
mained  under  the  protection  of  the  government 
he  refused  to  defend,  w-ould  have  been  sufficient 
to  obtain  judgment  against  him  by  default,  and  he 
could  thus  have  been  deprived  of  his  property 
without  hearing  or  even  knowledge.  It  would 
have  been  due  process  of  law.  And  so  it  is  when 
the  defendent  in  the  civil  courts  elects  not  to  ap¬ 
pear  and  demand  trial,  as  was  the  case  with 
Henry  Reilly  in  the  proceedings  which  led  to  the 
suit  now  before  this  court.  Judgment  is  taken 
for  w7ant  of  an  appearance,  or  for  want  of  an  affi¬ 
davit  of  defence,  and  it  is  not  questioned  that  it  is 
due  process  of  law-.  In  all  our  judicial  proceed¬ 
ings  either  party  may  have  judgment  against  him 
by  neglect  or  default.  He  may  elect  not  to  avail 
himself  of  the  advantages  of  trial,  and  judgment 
in  such  cases  is  confessedly  the  law  of  the  la  nd. 
Even  in  criminal  cases  prisoners  may  waive  trial, 
because  guilt  is  too  clear  to  be  controverted,  and 
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liberty  is  yielded  to  the  majesty  of  the  law  by  the 
election  of  the  person  charged  with  crime. 

If  Henry  Reilly  had  reported,  had  been  mus¬ 
tered  in  the  service,  and  been  abseut  on  any  day 
at  morning  and  evening  roll-call,  he  would  have 
been  marked  a  deserter  by  his  commanding  offi¬ 
cer,  and  until  he  disproved  that  record,  he  could 
not  have  drawn  any  pay,  no  matter  how  long  the 
government  may  have  been  in  arrears  with  him. 
It  would  have  been  due  process  of  law.  And  had 
he  been  an  officer,  and  been  reported  as  absent 
without  leave,  he  would  have  been  marked  as  dis¬ 
honorably  dismissed  the  service,  and  that  record 
would  have  remained  for  all  time  unless  he  came 
forward,  demanded  trial  and  reversed  the  judg¬ 
ment  of  the  military  authority  by  proving  it  erro¬ 
neous.  It  would  have  been  due  process  of  law. 
Had  the  government  seen  fit  to  order  a  Captaiu 
and  two  Lieutenants  on  court  martial  duty  to  try 
Mr.  Reilly ,  they  could  have  condemned  and  exe- 
cuted  him,  and  it  would  have  been  due  process  of 
law.  All  these  summary  convictions  are  sanc¬ 
tioned  in  the  military  service,  and  as  Mr.  Reilly 
was  confessedly  in  the  military  service  for  all  the 
purposes  to  be  considered  by  this  court,  can  it  be 
doubted  that  the  government,  in  obedience  to  the 
necessities  of  the  service,  could  empower  a  Cap¬ 
tain  acting  as  Provost  Marshal,  to  mark  a  default¬ 
ing  soldier  as  a  deserter,  and  enforce  the  record 
and  its  penalties  against  him  until  he  chooses  to 
avail  himself  of  trial  and  vindicate  himself? 

The  authority  to  raise  armies  s  part  of  the 
same  grant  that  charges  Congress  with  the  levy 
and  collection  of  taxes,  and  I  ask  the  attention 
of  this  court  to  the  manner  in  which  Congress 
exercises  the  power  to  raise  revenue.  Revenue 
is  of  course,  a  supreme  necessity,  but  let  us  look 
for  a  moment  what  is  regarded  as  due  process  of 
law  in  the  collection  of  taxes.  In  the  case  of 
Murray’s  Lessee  et  al  vs.  Hoboken  Land  and 
Improvement  Company,  18th  Howard,  272,  we 
have  an  instructive  lesson  on  the  law  of  the  land 
in  the  mere  matter  of  collecting  money  due  the 
government.  In  that  case  an  audited  account 
from  the  Treasury  department  against  a  collec¬ 
tor,  was  treated  as  a  judgment,  in  accordance 
with  the  act  of  Congress,  and  property  was  lev¬ 
ied  upon  and  sold  by  the  U.  S.  Marshal  to  satisfy 
the  claim.  Naturally  enough  it  was  alleged  that 
there  was  not  due  process  of  law.  The  mere 
balancing  of  an  account  by  a  subordinate  in  the 
Treasury  department,  without  notice  or  hearing, 
and  by  such  warrant  proceeding  to  collect  it, 
would  seem  to  be  a  summary  way  of  reaching  ex¬ 
ecution  not  demanded  by  the  exigencies  of  civil 
administration  in  the  time  of  peace.  But  Con¬ 
gress  is  empowered  to  collect  revenue,  and  in  the 


exercise  of  its  power,  it  decided  not  to  enter  into 
litigation  with  its  subjects.  It  construed  due 
process  of  law  to  be  the  seizing  of  a  defaulter’s 
property  on  a  settled  account,  notwithstanding 
the  provision  of  the  constitution  that  forbids  the 
taking  of  life  liberty  or  property  without  prop¬ 
er  trial.  The  act  of  Congress  even  went  so 
far  as  to  provide  that  under  certain  circumstan¬ 
ces  the  account  between  the  government  and  the 
creditor  might  be  the  subject  matter  of  a  suit ; 
but  it  was  reserved  to  the  government  to  allow 
or  deny  judicial  investigation  as  it  might  deem 
best. 

In  the  decision  of  the  case  Justice  Curtis  says, 
page  280,  that  “the  proceedings  authorized  by 
the  act  of  1850  cannot  be  denied  to  be  due"  pro¬ 
cess  of  law,  when  applied  to  the  ascertainment 
and  recovery  of  balances  due  to  the  government 
from  a  collector  of  customs,  unless  there  exists 
in  the  constitution  some  other  provision  which 
restrains  Congress  from  authorizing  such  pro¬ 
ceedings.”  There  being  no  such  express  prohi¬ 
bition,  the  power  of  Congress  was  declared  to 
be  properly  exercised,  although  it  denied  any 
and  every  form  of  trial  beyond  the  settlement  of 
an  account  by  a  clerk. 

Refering  to  the  powers  of  Congress,  the  learn¬ 
ed  Judge  proceeds,  page  281  : 

‘  ‘Among  the  legislative  powers  of  Congress  are  the 
powers  to  lay  and  collect  taxes,  duties,  imposts,  and  ex¬ 
cises  ;  to  pay  the  debts  and  provide  for  the  common  de¬ 
fence,  and  the  welfare  of  the  United  States;  to  raise  and 
support  armies  ;  to  provide  and  maintain  a  navy,  and  to 
make  all  laws  which  may  be  necessary  and  proper  for 
carrying  into  execution  tlioje  powers.  What  otficer.- 
should  be  appointed  to  collect  the  revenue  thus  authori¬ 
zed  to  be  raised,  and  to  disburse  it  in  payment  of  the 
debts  of  the  United  States  ;  what  duties  should  be  re 
q  aired  of  them  ;  when  and  how  and  to  whom  they  should 
account,  and  what  security  they  should  furu  isk,  and  to 
what  remedies  they  should  he  subjected  to  enforce  the  proper 
discharge  of  their  duties,  Congress  was  to  determine .” 

The  court  then  goes  back  to  the  broad  princi¬ 
ple,  that  the  power  to  lay  and  collect  taxes  must 
carry  with  it  all  needful  power  to  enforce  its 
laws  in  its  own  way.  On  this  point  the  court 
say: 

“  The  power  to  collect  and  disburse  revenue,  and  to 
make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  that  power  into  effect,  includes  all  known  and 
appropriate  means  of  effectually  collecting  and  disbursing- 
that  revenue,  unless  some  such  means  should  be  forbid¬ 
den  in  some  other  part  of  the  constitution.  The  power  has 
not  been  exhausted  by  the  receipt  of  the  money  by  the 
collector.  Its  purpose  is  to  raise  money  and  use  it  in  the 
payment  of  the  debts  of  the  government.  *  *  *  It 
may  be  added  that  probably  there  are  few  governments 
which  do  or  can  permit  their  claims  for  public  taxes,  either 
on  the  citizen  or  the  officer  employed  for  their  collection  or 
disbursement,  to  become  subjects  of  the  judicial  controver¬ 
sy,  according  to  the  course  of  the  law  of  the  land.  Imper¬ 
ative  necessity  has  forced  a  distinction  between  such 
claims  and  all  others,  which  has  sometimes  been  carried 
out  by  summary  methods  of  proceeding,  and  sometimes 
by  systems  of  fines  and  penalties,  but  always  in  someway 
observed  and  yielded  to.” 

If  “  imperative  necessity”  is  a  warrant  for 
Congress  resorting  to  summary  process  for  the 
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collection  of  its  revenues,  how  much  greater  is  - 
the  necessity  for  the  summary  punishment  of 
those  who,  in  the  hour  of  the  nation’s  peril,  re¬ 
fuse  to  render  it  service.  The  government  could 
survive  judicial  controversies  between  itself  and 
its  people  relative  to  taxes,  but  public  policy  for¬ 
bids  it.  The  government  could  not  survive  judi¬ 
cial  or  even  military  controversies  with  its  peo¬ 
ple  in  time  of  war,  and  to  decide  otherwise  would 
be  the  work  of  death.  Shall  public  policy  reserve 
its  most  stringent  mandate  for  the  civil  power  of 
the  government  in  time  of  peace  ?  If  so,  then 
is  in  our  whole  fabric  of  government  a  mockery. 
It  can  oppress  in  the  name  of  “  imperative  neces¬ 
sity”  where  the  course  of  the  law  of  the  land 
would  attain  the  end  desired,  but  is  left  paralyzed 
and  powerless  to  summon  its  strength  to  preserve 
its  own  existence.  Surely  this  "learned  court  will 
not  so  decide  in  the  face  of  the  teachings  of  the 
highestjudicial  tribunals  of  the  nation  as  to  the  au¬ 
thority  and  duty  of  Congress  to  make  all  needful 
laws  to  enforce  obedience  in  time  ot  common 
danger.  Bear  in  mind  that  our  highest  court  has 
held  that  “  all  the  powers  vested  in  Congress  by 
the  constitution  are  complete  in  themselves,  and 
may  be  exercised  to  their  utmost  extent,  and  that 
there  are  no  limitations  upon  them  other  than 
such  as  are  prescribed  in  the  constitution.” — 9th 
Wheaton,  196.  The  limitations  must  be  pre¬ 
scribed.  They  must  not  be  gathered  from  the 
mere  spirit  of  any  other  part  of  the  organic  law. 
They  must  be  clear  and  positive  to  limit  a  posi¬ 
tive  power  delegated  Have  we  any  such  limi¬ 
tation  ?  Is  there  any  that  approaches  such  a 
limitation  ?  If  there  were  such,  of  whatever 
character,  they  would  completely  destroy  the 
power  to  raise  armies,  instead  of  making  that 
power  complete  in  Congress.  It  would  be  a  con¬ 
fession  that  the  constitution  is  but  a  mass  of  fool¬ 
ish,  fatal  contradictions,  and  that  our  boasted  na¬ 
tionality  is  but  a  fiction  and  a  fraud.  Happily, 
however,  our  organic  law  is  not  thus  marred — it 
has  no  such  fearful  element  of  death  witbm  itself. 

I  had  intended  to  refer  in  detail  to  the  opin¬ 
ions  of  the  members  of  this  court  in  the  case  of 
Kneedlervs.  Lane,  but  I  have  already  trespassed 
too  long  upon  your  patience.  Those  opinions 
will  necessarily  enter  largely  into  the  considera¬ 
tion  aud  judgment  of  this  case.  In  them  will  be 
found  the  true  land-marks  of  the  constitution  as 
defined  by  this  court,  aud  the  power  of  Congress 
to  exercise  the  necessary  authority  to  enforce 
obedience  to  its  laws,  is  clearly  stated  by  the 
opinions  in  support  of  the  judgment  of  the  court. 
If  the  act  of  1865  should  now  be  declared  invalid 
by  this  court,  it  would  place  its  own  judgments 
in  strange  antagonism.  It  would  present  the  sin¬ 


gular  spectacle  of  the  judicial  tribunal  ot  last  re¬ 
sort  in  Pennsylvania  first  deciding  that  Con¬ 
gress  had  the  power  to  conscript  men  for  the  ar¬ 
my,  but  had  not  the  power  to  enforce  service  or 
to  punish  desertion,  without  first  submitting  its 
measures  to  the  capricious  judgment  of  thirty- 
six  States,  with  different  laws,  differently  consti¬ 
tuted  courts,  and  judges  of  different  affinities 
aud  sympathies.  I  confidently  trust  that  our 
government  and  our  judicial  records  will  never 
witness  such  an  attempt  to  deform  and  cripple 
the  supreme  law  of  the  laud. 

I  shall  now  briefly  examine  the  objection  raised 
against  the  act  of  Congress  on  the  ground  that 
it  impairs  the  right  of  suffrage  in  the  States. 

The  forfeiture  of  citizenship  by  Henry  Reilly 
was  voluntary,  and  the  crime  of  desertion  was 
committed  with  the  full  knowledge  of  the  fearful 
penalty  that  must  follow  it.  He  thereby  deliber¬ 
ately  elected  to  forfeit  his  great  birth-right,  in¬ 
herited  from  his  enlightened  and  beneficent  gov¬ 
ernment.  It  had  conferred  that  l  ight  upon  him, 
and  for  the  crowning  crim  of  disclaiming  the  al¬ 
legiance  demanded  in  return,  the  priceless  bles¬ 
sing  of  citizenship  is  revoked  by  the  same  power 
that  created  it.  It  was  done  because,  as  Whea 
ton  says,  “  the  United  States  is  a  supreme  gov¬ 
ernment,  acting  not  only  upon  the  sovereign  mem¬ 
bers  of  the  Union,  but  directly  upon  the  citizens." 
That  it  is  supreme  over  the  sovereign  members, 
is  established  by  the  uniform  teachings  of  our  his¬ 
tory.  But  for  this  supremacy  the  revolt  in 
Pennsylvania  would  have  been  the  end  of  the 
Union,  but  the  rebellion  was  suppressed  by  the 
supreme  authority,  as  similar  revolts  were  sup¬ 
pressed  in  South  Carolina  and  Rhode  Island. 
Yattle  s.  p.  c.  says : 

“Since  a  nation  is  obliged  1o  preserve  itse'f,  it  has  aright 
to  everything  necessary  for  its  preservation.  *  *  *  A 
nation  has  a  right  to  everything  that  can  ward  off  immi¬ 
nent  danger,  and  keep  at  a  distance  whatever  is  capable 
of  causing  its  ruin  ;  and  from  that  very  same  reason  that 
establishes  its  right,  it  has  also  the  right  to  the  things 
necessary  to  its  'preservation''' 

Wheaton,  115,  says: 

"This  right  of  self-preservation  necessarily  involves 
all  other  incidental  rights  as  a  means  to  give  effect  to  the 
principal  cud.’' 

That  the  general  government  is  charged  with 
the  preservation  of  our  nationality,  aud  that  its 
power  over  the  sovereign  members  of  the  Union 
for  the  purpose,  cannot  be  questioned.  If  it  is 
thus  supreme  over  the  sovereign  members  of  the 
Uuion,  can  it  be  less  so  upon  the  individual  citi- 
zeus  who  hold  their  great  franchise  by  the  laws 
of  the  United  States  !  The  States  cannot  ab¬ 
ridge  the  rights  of  a  citizen  of  the  Union,  be¬ 
cause  he  holds  his  citizenship  from  the  supreme 
power,  and  can  the  States  interpose  to  defeat  the 
government  in  the  exercise  of  its  power  to  en- 
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force  the  reciprocal  duties  of  the  citizen  ?  The 
States  cannot  grant  or  enlarge  or  diminish  the 
rights  of  citizenship,  and  will  it  be  pretended 
that  they  can  prevent  the  great  creative  power 
from  forfeiting  its  gifts  as  a  penalty  for  offences 
against  its  authority  ?  Kent  says  that  the  ques¬ 
tion  of  citizenship  “is  one  of  national  and  not  of 
individual  (State)  sovereignty.”  Every  citizen 
of  the  United  States  “is  a  component  member  of 
the  nation,”  says  Attorney  General  Bates, “with 
rights  and  duties  under  the  constitution  and  laws 
of  the  United  States  which  cannot  be  abridged  by 
the  laws  of  any  State.”  In  the  same  opinion 
(29th  Nov.  1862)  he  says  that  “every  person  who 
is  a  citizen  of  the  U.  States,  whether  by  birth  or 
naturalization,  holds  his  great  franchise  by  the 
laws  of  the  United  States,  and  above  the  control 
of  any  particular  State.” 

The  government  had  made  Henry  Reilly  a  cit¬ 
izen  of  the  United  States,  and  thereby  assumed 
certain  obligations  touching  his  welfare  which  it 
was  bound  to  fulfil.  Had  the  government  failed 
in  the  performance  of  its  obligation,  he  could 
withdraw  himself  from  it.  Vattel  s.  p.  106, 
says: 

“If  the  body  of  society  or  he  who  represents  it  (the 
government)  absolutely  fail  to  discharge  their  obligations 
toward  the  citizen,  the  latter  may  withdraw  himself,  for  if 
one  of  the  contracting  parties  does  not  observe  his  en¬ 
gagements,  the  other  is  no  longer  hound  to  fulfil  his,  as 
the  contract  is  reciprocal  between  society  and  its  mem¬ 
bers.  It  is  on  the  same  principle  that  society  may  expel 
a  member  who  violates  its  laws.” 

Blackstone  says : 

‘  ‘Allegiance  is  the  tie  or  ligament  which  binds  every 
subject  to  be  true  and  faithful  to  his  sovereign,  in  return 
for  protection  which  is  afforded  him.” 

Attorney  General  Bates  also  clearly  defines 
the  relations  between  the  citizen  and  the  govern¬ 
ment,  in  his  opinion  of  the  29th  of  Nov.  1862.— 
He  says : 

“The  duty  of  allegiance  and  the  right  to  protection  are 
correlative  obligations,  the  one  the  pricejof  the  other,  and 
they  constitute  the  bond  betwen  the  individal  and  h  is 
country.” 

Such  are  the  mutual  obligations  between  the 
government  and  the  citizen,  and  they  are  created 
without  any  reference  to  the  States,  and  must  be 
fulfilled  without  the  interposition  of  any  of  the 
sovereign  members  of  the  Union.  They  are 
above  and  beyond  the  powers  of  the  States,  and 
how  is  the  State  to  interpose  to  defeat  a  penalty 
going  to  the  forfeiture  of  citizenship  ?  It  can 
neither  make  or  unmake  a  citizen,  and  it  has  no 
voice  in  defining  the  powers  of  the  government, 
or  the  penalties  it  may  impose  for  the  violation 
of  the  compact  made  with  the  citizen. 

Strong  J.— Is  there  any  power  in  Congress 
to  declare  who  are  and  who  are  not  citizens,  ex¬ 
cept  so  far  as  naturalization  is  concerned  ? 

MR.  M’Clure— Yes,  sir. 


Strong  J.— -Congress  has  authorized  a  uni¬ 
form  law  for  naturalization.  Does  it  follow  that 
they  have  the  right  to  make  or  unmake  citizens  ? 

Mr.  M’Clure— Citizenship  is  not  a  natural 
right,  according  to  the  practical  teachings  of 
our  government.  It  must  be  derived  from  some 
competent  power.  It  certainly  is  not  from  the 
State.  It  must  be  from  the  supreme  power  of 
the  nation.  If  not  from  the  government,  whence 
is  citizenship  derived  1  It  is  a  created,  a  vested 
right,  and  there  must  be  a  power  to  create  and 
vest  it,  and  that  power  certainly  can  take  it  away 
in  any  manner  not  in  conflict  with  its  faith  with 
the  citizen.  Surely  it  can  forfeit  itas  a  penalty 
for  crime. 

Agnew  J.— You  mean  that  Congress  may  say 
whether  he  is  a  freeman  or  not  by  the  crime  he 
may  have  committed,  and  that  being  no  freeman 
he  has  no  ballot? 

.  Mr.  M’Clure — Congress,  the  legislature  pow¬ 
er  of  the  government  that  has  the  only  control  of 
the  question  of  citizenship,  has,  in  the  exercise 
of  its  power  to  raise  armies,  imposed  the  penalty 
of  alienage  for  the  crime  of  desertion,  and  I  can¬ 
not  doubt  that  he  thereby  ceases  to  be  a  freeman 
in  the  accepted  sense  of  the  term.  He  is  deprived 
of  the  rights  of  citizenship,  and  the  State  then 
disfranchises  him  hy  its  own  laws. 

Strong  J.— -Is  there  not  a  distinction  between 
the  right  of  a  citizen  and  the  power  of  citizen¬ 
ship?  A  man  may  bo  put  in  prison  for  some 
crime.  He  does  not  thereby  lose  his  citizenship, 
but  is  merely  suspended  in  the  exercise  of  it. 

Agnew  J.— Is  a  man  in  prison  convicted  of 
felony  a  freeman  ?  * 

Strong  J.— Yes,  sir. 

Mr.  M’Clure— Suppose  that  Congress  had 
imposed  the  penalty  of  imprisonment  for  life  for 
desertion,  instead  of  forfeiture  of  citizenship, 
would  there  be  any  distinction  practically  be¬ 
tween  the  right  of  a  citizen  and  the  power  of  citi¬ 
zenship?  If  by  the  law  of  the  land  Henry  Reil¬ 
ly  had  thus  been  punished,  could  any  power  but 
the  power  that  imposed  the  penalty  relieve  him  ? 
— and  could  the  State  enterpose  and  say  that  it 
impairs  the  right  of  suffrage  in  Pennsylvania  ? 
If  so,  every  criminal  consigned  to  the  penitentia¬ 
ry  for  counterfeiting,  robbing  mails  or  piracy, 
could  plead  the  sovereign  power  of  the  State  to 
prevent  the  disfranchisement  of  its  citizens  by 
imprisonment.  And  what  renders  the  position 
of  the  counsel  on  the  other  side  the  more  incon¬ 
sistent  on  this  point,  is  the  fact  that  Congress- 
may,  by  its  articles  of  war,  impose  the  death 
penalty  for  desertion,  but  it  cannot  disfranchise 
without  an  infraction  of  the  rights  of  the  States. 
Could  inconsistency  go  farther?  The  greater 
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punishment  may  be  lawfully  inflicted,  but  the 
State  can  avrest  the  lesser  punishment  because 
some  imaginary  power  or  franchise,  inherent  in 
the  State,  is  viulated.  « 

The  United  States  as  a  supreme  natioualty  po- 
sesses  the  power  essential  to  that  nationality  to 
define  the  obligations  of  citizenship,  and  to  de¬ 
mand  the  paramount  allegiance  due  from  the  cit¬ 
izen  to  the  government.  Its  power  acting  “di¬ 
rectly  upon  the  citizen ,”  as  Wheaton  defines  it,  is 
certainly  competent  to  declare  what  gross,  pal 
pable  acts  of  abjuration  and  abandonment  of  the 
obligations  of  citizenship,  shall  work  a  forfeiture 
of  such  right,  and  the  organic  law  of  Pennsylva¬ 
nia  is  in  harmony  with  this  power  of  the  general 
government.  In  conferring  suffrage,  as  the  State 
has  the  undoubted  right  to  do,  it  provides  in  sec. 
1 ,  art.  3,  of  the  constitution  as  follows : 

“In  elections  by  the  citizens  every  white  freemen  of  the 
age  of  twenty-one  years,  having  resided  in  the  State  one 
year,  and  in  the  election  district  where  he  offers  to  vote 
at  least  ten  days  immediately  preceding  such  election,  and 
within  two  years  paid  a  State  or  count}5-  tax,  which  shall 
have  been  assessed  at  least  ten  days  before  the  election, 
shall  enjoy  the  rights  of  an  elector  ;  that  a  citizen  of  the 
United  States ,  who  had  previously  been  a  qualified  voter 
of  the  State  and  removed  therefrom  and  returned,  and 
wlio  shall  have  resided  in  the  district  and  paid  taxes  as 
aforesaid,  shall  be  entitled  to  vote  after  residing  in  the 
State  six  months :  Provided ,  That  white  freemen,  citizens 
of  the  United  States,  between  the  ages  of  twenty-one  and 
twenty-two  years,  and  having  resided  in  the  State  one 
year,  and  in  the  election  district  ten  days  as  aforesaid, 
shall  be  entitled  to  vote  although  they  have  not  paid 
taxes.” 

With  this  provision  of  our  State  constitution 
the  whole  ground  of  citizenship  and  suffrage  is 
covered.  Observe  how  it  refers  to  “citizens” 
and  “citizens  of  the  United  States”  three  times 
in  the  single  section,  thus  scrupulously  defining 
the  first  qualification  of  the  voter  to  be  na¬ 
tional  citizenship.  No  claim  or  pretence  is  put 
forth  of  any  other  citizenship  than  that  derived 
from  the  general  government,  and  to  it  the  State 
properly  defers  in  granting  the  right  of  suffrage. 
Is  there  any  other  citizenship  ?  Is  there  any  at¬ 
tribute  of  citizenship  derived  from  the  State  ? — 
Suffrage  is  not  an  essential  attribute  of  citizen¬ 
ship,  tor  citizeuship  can  be  enjoyed  while  suf¬ 
frage  is  denied,  as  has  been  the  case  in  many 
States.  If  Pennsylvania  had  limited  suffrage, 
founded  upon  property  or  educational  qualifica¬ 
tion,  and  thus  disfranchise  certain  citizens  of 
the  United  States,  could  the  act  of  Congress  be 
enforced  against  those  who  are  denied  suffrage, 
and  not  against  those  who  are  voters  ?  In  the 
one  case  it  could  not  be  pretended  that  it  impair¬ 
ed  the  right  of  suffrage  in  the  State.  This  ob¬ 
jection  followed  to  its  logical  result,  would  pre¬ 
sent  the  State  as  claiming  to  discriminate  be¬ 
tween  its  own  people  in  tolerating  and  nullifying 
the  penalties  imposed  by  Congress  for  an  of¬ 
fence  against  the  national  authority. 


But  it  is  a  mistake  that  the  act  of  Congress  as¬ 
sumes  to  regulate  the  question  of  suffrage  m  the 
State  of  Pennsylvania.  It  is  true  that  it  impo¬ 
ses  a  penalty  which,  by  our  own  law,  disfranchi¬ 
ses  the  offender,  but  Congress  no  more  assumes 
thereby  to  limit  the  suffrage  of  the  State  than  it 
does  by  the  punishment  of  any  other  crime  which 
incidentally  works  disfranchisement.  It  takes 
life  for  certain  offences,  and  the  lesser  rights  are 
destroyed  with  the  greater,  including  citizenship 
and  suffrage.  It  incarcerates  persons  in  peui- 
tentaries  for  years,  and  convicts  are  thus  dis¬ 
franchised — not  because  Congress  assumes  to 
regulate  suffrage,  but  because  the  loss  of  suf¬ 
frage  is  a  necessary  result  of  the  punishment  im¬ 
posed.  It  drafted  our  people  into  the  army,  and 
thereby  disfranchised  them,  because  it  denied 
them  access  to  the  lawful  places  of  voting ;  but 
no  one  pretended  that  he  could  escape  service 
because  the  government  impaired  the  right  of 
suffrage.  Disfranchisement  in  all  these  cases  is 
an  incident  resulting  from  the  exercise  of  neces¬ 
sary  and  conceded  powers  on  the  part  of  the  gov¬ 
ernment,  and  so  it  is  in  the  case  now  before  the 
court. 

Henry  Eeilly  is  disfranchised  by  the  laws  ot 
Pennsylvania  and  not  directly  by  the  laws  of 
Congress.  Congress  does  not  declare  that  he 
shall  not  vote,  and  in  some  of  the  States  he 
doubtless  could  vote,  but  the  organic  law  of  Penn 
svlvania  confronts  him  and  denies  him  suffrage 
because  he  has  forfeited  his  national  citizenship, 
and  we  limit  suffrage  in  this  State  to  those  who 
are  citizens  of  the  United  States.  His  disfran¬ 
chisement  is  one  of  the  incidental  results  of  his 
alenage,  and  so  made  by  oar  law,  and  not  by  the 
law  of  the  nation. 

It  is  clear  therefore  that  Congress  may  compel 
citizens  to  accept  service  or  forfeit  citizenship 
without  assuming  to  control  the  question  of  sul- 
frage  iu  the  States,  for  in  point  of  fact  it  does  not 
regulate  it  thereby.  Iu  some  of  the  States  aliens 
can  vote,  and  I  see  no  reason  why  one  who  owes 
no  allegiance  to  auy  other  government  may  not 
vote  in  those  States,  notwithstanding  the  loss  of 
national  citizenship.  The  fact  that  Pennsylva¬ 
nia  carries  the  sacrifice  of  national  citizenship  to 
the  sacrifice  of  suffrage,  is  not  an  assumption  on 
the  part  of  Congress  to  control  the  suffrage  of 
the  State.  On  the  contrary,  the  organic  law  of 
the  State  relating  to  suffrage,  is  in  entire  harmo¬ 
ny  with  the  power  exercised  by  Congress  by  the 
act  of  March  3, 1865. 

It  is  too  late  to  question  the  right  of  expatria¬ 
tion  in  the  State  or  nation,  nor  is  it  peculiar  -to 
to  the  government  of  the  United  States.  It  w  as 
one  of  the  boasted,features  of  the  liberty  of  the 
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Romans  that  they  could  elect  at  any  time  to 
maintain  or  renounce  allegiance  to  the  govern¬ 
ment,  and  it  is  laid  down  by  Chancellor  Kent  that 
the  right  to  choose  as  to  allegiance  exists  in  every 
citizen.  Public  policy,  and  the  comity  to  be  ob¬ 
served  between  nations,  forbid  that  we  should 
deny  to  our  own  citizens  what  we  invite  the  citi¬ 
zens  of  other  nations  to  do.  We  recognize  the 
doctrine  of  expatriation  by  the  naturalization  of 
foreigners,  their  admission  into  full  fellowship,  and 
their  eligibility  to  nearly  every  office  within  the 
gift  of  the  people,  and  can  we  assume  to  deny 
the  same  rights  to  our  own  citizens  ?  A  subject 
of  a  foreign  power  who  had  merely  declared  his 
intention  to  become  a  citizen  of  the  United  States 
—who  had  elected  to  change  his  allegiance- 
commanded  the  guns  of  our  navy  in  defence  of 
his  rights,  and  the  civilized  world  yielded  assent 
to  the  action  of  our  government  in  the  case.  Our 
own  State  adopted  this  policy  at  an  early  day. 
Chief  Justice  Tilghman  declared  in  the  case  of 
Jackson  vs.  Burns,  3  Binney,  85,  that  “  the  prin¬ 
ciple  of  the  English  law,  that  no  man  could,  even 
lor  the  most  pressing  reason,  divest  himself  of 
the  allegiance  under  which  he  was  born,  is  not 
compatible  with  the  constitution  of  Pennsjlvania.” 
1  regard  it,  therefore,  as  a  principle  settled  be¬ 
yond  dispute,  in  this  country,  that  any  citizen 
may  elect  to  change  his  allegiance,  and  thereby 
to  forfeit  his  great  franchise  of  national  citizen¬ 
ship,  at  his  pleasure.  He  may  elect  to  change 
his  allegiance,  and  thereby  voluntarily  forfeit  his 
citizenship,  or  he  may  elect  lo  forfeit  his  citizen- 
ship  by  refusing  his  allegiance  to  his  own  govern¬ 
ment.  Either  is  equally  a  withdrawal  of  his  al¬ 
legiance,  equally  a  forfeiture  of  his  citizesship, 
and  equally  the  act  of  his  own  deliberate  choice. 
It  is  true  that  there  is  a  distinction  between  the 
voluntary  change  of  allegiance,  and  the  sacrifice 
of  citizenship  as  a  penalty  for  refusing  allegiance. 
In  the  one  case  the  forfeiture  is  a  penalty,  and  in 
the  other  it  is  a  matter  of  preference  ;  but  it  does 
not  effect  the  principle.  It  shows  that  the  right 
of  citizenship  can  be  divested  alike  by  the  sub¬ 
ject  and  the  government,  although  the  govern¬ 
ment  does  not  relieve  the  citizen  from  the  obli¬ 
gation  of  citizenship,  when  it  is  forfeited  as  a 
penalty  and  no  new  allegiance  chosen. 

And  while  the  citizen  has  the  right  to  change 
his  allegiance  and  surrender  his  national  citizen¬ 
ship,  the  government  has  also  certain  rights  es¬ 
sential  to  the  enforcement  of  its  contracts  while 
they  continue  to  exist.  If,  as  is  said  by  Vattel, 

1 06,  the  citizen  fails  to  “observe  his  engagement 
with  the  government,  then  the  government  is 
not  bound  to  fulfil  it,  as  the  contract  is  recipro¬ 
cal  between  society  and  its  members,”  and,  he 


adds  that  it  is  “on  this  principle  also  that  socie¬ 
ty  (the  government)  may  expel  a  member  who 
violates  the  laws.”  It  is  on  this  point  that  the 
highest  power  incident  to  nationality  is  properly 
exercised.  A  nation  has  not  only  the  power,  but 
it  is  its  manifest  duty,  to  exclude  from  citizen¬ 
ship  those  whose  character  wholly  unfits  them 
for  the  exercise  of  such  rights.  It  is  on  this 
ground,  I  presume,  that  the  Indians  have  been  ex¬ 
cluded  from  national  citizenship,  and  free  per¬ 
sons  of  color  have  been  denied  citizenship,  with¬ 
out  regard  to  fitness.  Attorney  General  Bates 
held  that  a  man  cannot  be  a  citizen  if  his  char¬ 
acter  “is  so  incompatible  with  citizenship  that 
the  two  cannot  exist  together.”  Franca  forfeits 
citizenship  for  accepting  a  foreign  office.  The  sub¬ 
ject  elects  to  surrender  it,  and  the  sacrifice  is 
complete.  So  does  Prussia.  Austria  forfeits 
the  citizenship  of  those  who  abandon  the  coun¬ 
try,  whether  in  peace  or  war.  While  England 
denies  the  right  of  expatriation,  nevertheless  the 
English  subject  sacrifices  all  his  rights  as  a  citi¬ 
zen  by  adhering  to  a  foreign  power.  Through¬ 
out  all  civilized  history,  the  same  doctrine  has 
been  the  accepted  law  of  nations,  and  the  right 
to  declare  citizenship  forfeited  has  been  uniform¬ 
ly  practised. 

If  this  power  can  not  be  exercised  by  the  gov¬ 
ernment,  then  are  we  bound  to  espouse  their  cause 
and  protect  every  traitor  in  foreign  lands.  Hen¬ 
ry  Reilly  might  flee  to  Canada  as  a  cowardly  or 
faithless  citizen,  to  escape  the  service  he  owes 
the  government  that  protects  himself  and  family, 
and  if  called  upon  for  service  there,  or  any  of 
the  rights  of  American  citizenship  should  be  vi¬ 
olated  in  him,  the  government  would  he  hound  to 
follow  the  skulking  deserter  to  protect  and  defend 
him.  Can  it  for  a  moment  be  supposed  that  a 
great  nationality  is  thus  at  the  mercy  of  every 
perfidious  or  craven  creature  who  has  attained 
the  great  franchise  of  citizenship,  only  to  disgrace 
it  and  deny  its  reciprocal  duties  ?  If  so,  in  time 
of  public  danger  by  war,  the  whole  military  pow¬ 
er  of  the  government  might  be  necessary  to  pro¬ 
tect  our  deserters  in  their  rights  of  citizenship, 
as  they  enjoy  themselves  in  foreign  lands  to  es¬ 
cape  the  defence  of  their  own  institutions.  The 
ministers  plenipotentiary  of  the  late  rebel  gov¬ 
ernment  could  have  commanded  the  military  and 
naval  power  of  the  United  States  to  avenge  their 
wrongs,  as  they  bore  the  offering  of  treason 
from  court  to  court  abroad,  appealing  for  recog¬ 
nition  and  aid  to  overthrow  the  Republic.  I 
think  that  even  the  able  counsel  on  the  other  side 
(Mr.  Sharpe;  would  be  appalled  at  the  fruition 
of  his  own  doctrine,  when  the  traitor  and  de¬ 
serter  should  call  for  the  protection  of  the  gov¬ 
ernment  they  had  disowned  in  the  day  of  trial. 


There  can  be  no  middle  ground  in  the  applica¬ 
tion  of  the  doctrine.  While  persons  are  citizens 
they  are  entitled  to  the  fullest  protection  through¬ 
out  the  world.  The  talismanic  words,  “  I  am 
a  Soman  citizen,”  once  commanded  the  respect 
of  the  proudest  potentates  of  earth,  but  not  less 
entitled  to  respect  is  the  claim  of  American  citi¬ 
zenship.  Wherever  civilization  has  found  a  rest¬ 
ing  place,  there  is  our  flag,  the  emblem  of  our 
liberties,  and  the  rights  of  our  citizens  are  as 
sacred  in  the  dominions  of  the  most  absolute 
despotism  as  in  our  own  free  Pennsylvania.  But 
while  the  government  throws  its  broad  shield  of 
protection  over  its  citizens  in  every  clime,  it  ex¬ 
acts  reciprocal  duties,  and  they  must  be  perform¬ 
ed.  If  not  performed,  the  compact  is  destroyed 
— the  government  lives  on  to  fulfill  its  beneficent 
mission  to  the  faithful  people  committed  to  its 
supreme  civil  guardianship ;  but  the  citizenship 
dies  and  leaves  an  alien,  a  wanderer  and  a  stran¬ 
ger  to  mankind,  where  once  was  an  integral  part 


of  a  mighty  nation.  It  is  not  done  by  trial,  for 
process  cannot  reach  the  fleeing  civil  suicide,  and 
legal  impossibilities  cannot  be  exacted  from  the 
national  authority  any  more  than  it  can  exact 
them  from  its  citizens.  But  it  is  done  by  the 
supreme  sovereignty,  that  has  the  exclusive  right 
to  create,  define,  limit  and  control  the  question  of 
citizenship,  and  it  follows  its  treacherous  and 
cowardly  sons  who  have  disowned  its  protection 
to  escape  its  service,  with  the  terrible  fiat,  that 
they  “  shall  be  deemed  and  taken  to  have  volunta¬ 
rily  relinquished  and  forfeited  their  rights  of  citi¬ 
zenship,  and  their  rights  to  become  citizens." 

It  is  “  the  supreme  law  of  the  land”  that  thus 
thunders  its  retributive  vengeance  against  the 
faithless,  and  the  response  from  the  organic  law 
of  Pennsylvania  is  that  disfranchisement  shall 
follow  the  forfeiture  of  citizenship.  Such  is  the 
fate  of  Henry  Reilly,  deliberately  accepted  and 
invited  upon  himself,  and  it  is  as  just  as  it  is 

UAWFTT.  ! 


DECISION  OF  THE  COURT. 

DELIVERED  BY  JUSTICE  STRONG. 


The  act  of  Congress  under  which  the  defend¬ 
ant  below  justifies  his  refusal  to  receive  the  vote 
of  the  plaintiff  is  the  one  approved  on  the  3rd 
day  of  March,  1865.  The  twenty-first  section  is 
the  only  one  applicable  to  this  case,  and  it  is  as 
follows:  “And  be  it  further  enacted,  that  in 
addition  to  the  other  lawful  penalties  of  the 
crime  of  desertion  from  the  military  or  naval 
service,  all  persons  who  have  deserted  the  mil¬ 
itary  or  naval  service  of  the  United  States,  who 
shall  not  return  to  said  service,  or  report  them¬ 
selves  to  a  Provost  Marshal  within  sixty  days  af¬ 
ter  the  proclamation  hereinafter  mentioned,  shall 
be  deemed  and  taken  to  have  voluntarily  relin¬ 
quished  and  forfeited  their  rights  of  citizenship, 
and  their  rights  to  become  citizens ;  and  such  de¬ 
serters  shall  be  forever  incapable  of  holding  any 
office  of  trust  or  profit  under  the  United  States, 
or  of  exercising  any  rights  of  citizens  thereof ; 
and  all  persons  who  shall  hereafter  desert  the 
military  or  naval  service,  and  all  persons  who 
being  duly  enrolled,  shall  depart  the  jurisdiction 
of  the  district  in  which  he  is  enrolled,  or  go  be¬ 
yond  the  limits  of  the  United  States,  with  intent 
to  avoid  any  draft  into  the  military  or  naval  ser¬ 
vice,  duly  ordered,  shall  be  liable  to  the  penalties 
of  this  section.”  This  is  followed  by  a  clause 
authorizing  and  requiring  the  President  to  issue 
his  proclamation  setting  forth  the  provisions  of 
the  section,  and  we  know  judicially  that  this  was 
done  on  the  11th  of  March,  1865. 

The  act  of  Congress  is  highly  penal.  It  im¬ 
poses  forfeiture  of  citizenship  and  deprivation  of 
the  rights  of  citizenship,  as  penalties  for  the  com¬ 
mission  of  a  crime.  Its  avowed  purpose  is  to  add 
to  the  penalties  which  the  law  had  previously  af¬ 
fixed  to  the  offence  of  desertion  from  the  military 
or  naval  service  of  the  United  States,  and  it  de¬ 
nominates  the  additional  sanctions  provided  as 
penalties.  Such  being  its  character,  it  is,  under 
the  weil  known  rule  of  law,  to  receive  a  strict 
construction  in  favor  of  the  citizen. 

The  constitutionality  of-  the  act  has  been  as¬ 
sailed  on  three  grounds.  The  first  of  these  is 


that  it  is  an  ex  post  facto,  law',  imposing  additional 
punishment  for  an  offence  committed  before  its 
passage,  and  altering  the  rules  of  evidence  so  as 
to  require  different  and  less  proof  of  guilt  than 
was  required  at  the  time  of  the  perpetration  of 
the  crime.  The  second  objection  is,  that  the  act 
is  an  attempt  by  Congress  to  regulate  the  right  of 
suffrage  in  the  States,  or  to  impair  it,  and  the 
third  objection  is  that  the  act  proposes  to  inflict 
pains  and  penalties  upon  offenders  betore  and 
without  a  trial  and  conviction  by  due  process  of 
law,  and  that  it  is  therefore  prohibited  by  the  bill 
of  rights. 

In  the  view  which  we  take  of  this  case,  and 
giving  to  the  enactment  the  construction  which 
we  think  properly  belongs  to  it,  it  is  unnecessary 
to  consider  at  length,  either  of  these  objections  to 
its  constitutionality.  It  may  be  insisted,  with 
strong  reason,  that  the  penalty  of  forfeiture  of 
citizenship  imposed  upon  those  who  had  deserted 
the  military  or  naval  service  prior  to  the  passage 
of  the  act  is  not  a  penalty  for  the  original  deser¬ 
tion,  but  for  persistance  in  the  crime,  for  failure 
(in  the  language  of  the  statute)  to  return  to  said 
service,  or  to  report  to  a  Provost  Marshal  within 
sixty  days  after  the  issue  of  the  President’s  pro¬ 
clamation.  If  this  is  so,  the  act  of  Congress  is 
in  no  sense  ex  post  facto ,  and  it  is  not  for  that 
reason  in  conflict  with  the  constitution.  Its 
operation  is  entirely  prospective.  If  a  drafted 
man  owes  service  to  the  Federal  government, 
every  new  refusal  to  render  the  service  may  be 
regarded  as  a  violation  of  public  duty,  a  public 
offence  for  w'hieh  Congress  may  impose  a  penalty. 
And  as  it  is  the  duty  of  every  court  to  construe  a 
statute,  if  possible,  so  “  ut  res  magis  valeat ,  quant 
pereatf  that  construction  of  this  act  must  be 
adopted  which  is  in  harmony  with  the  acknowl¬ 
edged  powers  of  Congress,  and  which  applies  the 
forfeiture  of  citizenship  to  the  new'  offence  de¬ 
scribed  as  failure  to  return  to  service,  or  to  report 
to  the  Provost  Marshal. 

The  second  objection  also  assumes  more  than 
can  be  conceded.  It  is  not  to  be  doubted  that 
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the  right  to  regulate  suffrage  in  a  State,  and  to 
determine  who  shall,  or  who  shall  not  be  a  voter, 
belongs  exclusively  to  the  State  itself.  The  con¬ 
stitution  of  the  United  States  confers  no  authori¬ 
ty  upon  Congress  to  prescribe  the  qualification 
of  electors  within  the  several  States  that  com¬ 
pose  the  Federal  Union.  Congress  is  indeed  em¬ 
powered  to  make  regulations  for  the  time,  place 
and  manner  of  holding  elections  for  Senators  and 
representatives,  or  to  alter  those  made  by  the 
legislature  of  a  State,  except  those  in  relation  to 
the  places  of  choosing  Senators,  but  here  its 
power  stops.  The  right  of  suffrage  at  a  State 
election  is  a  State  right,  a  franchise  conferable 
only  by  the  State,  which  Congress  can  neither 
give  nor  take  away.  If,  therefore,  the  act  now 
under  consideration  is  in  truth  an  attempt  to  reg¬ 
ulate  the  right  of  suffrage  in  the  States,  or  to  pre¬ 
scribe  the  conditions  upon  which  that  right  may 
be  exercised,  it  must  be  held  unwarranted  by 
the  constitution.  In  the  exercise  of  its  admitted 
powers,  Congress  may  doubtless  deprive  an  indi¬ 
vidual  of  the  opportunity  to  enjoy  a  right  that 
belongs  to  him  as  a  citizen  of  a  State,  even  the 
right  of  suffrage.  But  this  is  a  different  thing 
from  taking  away  or  impairing  the  right  itself. 
Under  the  laws  of  the  Federal  government,  a 
voter  may  be  sent  abroad  in  the  military  service 
of  the  country,  and  thus  deprived  of  the  privilege 
of  exercising  his  right,  or  a  voter  may  be  impris¬ 
oned  for  a  crime  against  the  United  States,  but 
it  is  a  perversion  of  language  to  call  this  impair¬ 
ing  his  right  of  suffrage.  Congress  may  provide 
laws  for  the  naturalization  of  aliens,  or  it  may  re¬ 
fuse  to  provide  such  laws.  Its  action  or  non-ac¬ 
tion  may  thus  determine  whether  individuals  shall 
or  shall  not  become  citizens  of  the  United  States, 
and  I  cannot  doubt  as  a  penalty  for  crime  against 
the  general  government,  Congress  may  impose 
upon  the  criminal  forfeiture  of  his  citizenship  of 
the  United  States.  Disfranchisement  of  a  citizen 
as  a  punishment  for  crime,  is  no  unusual  punish¬ 
ment.  Barker  vs.  the  People,  20  Johns,  458. 
If  by  the  organic  law  of  a  State,  citizens  of  the 
United  States  only  are  allowed  to  vote,  the  action 
or  non-action  of  Congress  may  thus  indirectly  af¬ 
fect  the  number  of  those  entitled  to  the  right  of 
suffrage.  Yet  after  all,  the  right  is  one  which  its 
possessor  holds  as  a  citizen  of  a  State,  secured  to 
him  by  the  State  constitution,  and  to  be  held  on 
the  terms  prescribed  by  that  constitution  alone. 
It  is  an  integral  part  of  the  State  government. 

But  it  is  not  a  correct  view  of  the  act  of  Con¬ 
gress  now  before  us  to  regard  it  as  an  attempt  to 
override  State  constitutions  or  to  prescribe  the 
qualifications  of  voters  The  act  makes  no 


change  in  the  organic  law  of  the  State.  It  lea  ves 
that  as  before,  to  confer  the  right  of  suffrage  as 
it  pleases.  The  enactment  operates  upon  an  in¬ 
dividual  offender,  punishes  him  for  violation  of 
the  federal  law,  by  deprivation  of  his  citizenship 
of  the  Unithd  States,  but  it  leaves  each  State  to 
determine  for  itself  whether  such  an  individual 
may  be  a  voter.  It  does  no  more  than  increase 
the  penalties  of  the  law  upon  the  commission  of 
crime.  Each  State  defines  for  itself  what  shall 
be  the  consequence  of  the  infliction  of  such  pen¬ 
alties.  And  with  us  it  is  still  our  own  constitu¬ 
tion  which  restricts  the  right  of  suffrage,  and 
confers  it  upon  those  only  who  are  inhabitants  of 
the  State,  and  citizens  of  the  United  States. 

The  third  objection  against  the  validity  of  the 
act  of  Congress  would  be  a  very  grave  one,  if 
the  act  does  in  reality  impose  pains  and  penal¬ 
ties  before  and  without  a  conviction  by  due  pro¬ 
cess  of  law.  The  fifth  article  of  the  amend¬ 
ments  to  the  constitution  ordains  “that  no  person 
shall  be  held  to  answer  for  a  capital  or  other  in¬ 
famous  crime,  unless  on  a  presentment,  or  in¬ 
dictment  of  a  grand  jury,  except  in  cases  arising 
in  the  land  or  naval  forces,  or  in  the  militia,  when 
in  actual  service,  in  time  of  war  or  public  dan¬ 
ger  ;  nor  shall  any  person  be  subject  for  the  same 
offence  to  be  twice  put  in  jeopardy  of  life  or 
limb  ;  nor  shall  he  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  nor  be  de¬ 
prived  of  life,  liberty  or  property  without  due 
process  of  law.”  The  sixth  article  secures  to 
the  accused  in  all  criminal  prosecutions  certain 
rights,  among  which  are  a  speedy  and  public  tri¬ 
al,  by  a  jury  of  the  vicinage,  information  of  the 
nature  and  cause  of  the  accusation,  face  to  face 
presence  with  the  witnesses  against  him,  compul¬ 
sory  process  for  his  own  witnesses,  and  the  as¬ 
sistance  of  counsel.  The  spirit  of  these  consti¬ 
tutional  provisions  is  briefly  that  no  person  can 
be  made  to  suffer  for  a  criminal  offence  unless 
the  penalty  be  inflicted  by  due  process  of  law. — 
What  that  is  has  been  often  defiued,  but  never 
better  than  it  was  both  historically  and  critically 
by  Judge  Curtis,  of  the  Supreme  Court  of  the 
United  States,  in  Den  vs.  Murray  et  al,  18  Howard 
272.  It  ordinarily  implies  and  includes  a  com¬ 
plainant,  a  defendant  and  a  judge,  regular  allega¬ 
tions,  opportunity  to  answer,  and  a  trial  accord¬ 
ing  to  some  settled  course  of  judicial  proceeding. 
It  must  be  admitted  there  are  a  few  exceptional 
cases.  Prominent  among  these  are  summary 
proceedings  to  recover  debts  due  to  the  govern¬ 
ment,  especially  taxes  and  sums  due  by  default¬ 
ing  public  officers.  But  I  can  call  to  mind  no  in¬ 
stance  in  which  it  has  been  held  that  the  ascer- 
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tainment  of  guilt  of  a  public  offence,  and  the 
imposition  of  legal  penalties,  can  be  in  any  other 
mode  than  by  trial  according  to  the  law  of  the 
land  or  due  process  of  law,  that  is  the  law  of  the 
paricular  case,  administered  by  a  judicial  tribu¬ 
nal  authorized  to  adjudicate  upon  it.  And  I 
cannot  persuade  myself  that  a  judge  of  elections 
or  a  board  of  election  officers,  constituted  under 
State  laws,  is  such  a  tribunal.  I  cannot  think 
they  have  power  to  try  criminal  offenders  still  less 
to  adjudge  the  guilt  or  innocence  of  an  alleged 
violator  of  the  laws  of  the  United  States.  A 
trial  before  such  officers  is  not  due  process  of  law 
for  the  punishment  of  offences,  according  to 
the  meaning  of  that  phrase  in  the  constitution  — 
There  are  it  is  true  many  things  which  they  may 
determine,  such  as  the  age  and  residence  of  a  per¬ 
son  offering  to  vote,  whether  he  has  paid  taxes, 
and  whether  if  born  an  alien  he  has  a  certificate 
of  naturalization.  These  things  pertain  to  the 
ascertainment  of  a  political  right.  But  whether 
he  has  been  guilty  of  a  criminal  offence,  and  has 
as  a  consequence,  forfeited  his  right,  is  an  inqui¬ 
ry  of  a  different  character.  Neither  our  consti¬ 
tution  nor  our  law  has  conferred  upon  the  judges 
of  elections  any  such  judicial  functions.  They 
are  not  sworn  to  try  issues  in  criminal  cases.™ 
They  have  no  power  to  compel  the  attendance  of 
witnesses,  and  their  judgment  if  rendered  would 
be  binding  upon  no  other  tribunal. 

Even  if  they  were  to  assume  jurisdiction  of  the 
offence  described  in  the  act  of  Congress,  and  pro¬ 
ceed  to  try  whether  the  applicant  ror  a  vote  had 
been  duly  enrolled  and  drafted,  whether  he  had 
received  notice  of  the  draft  whether  he  had  de¬ 
serted  and  failed  to  return  to  service  or  failed  to 
report  to  a  Provost  Marshal,  and  whether  he  had 
justifying  reasons  for  such  failure,  and  if  after 
such  trial  they  were  to  decide  that  he  had  not 
forfeited  his  citizenship  all  this  would  not  amount 
to  an  acquittal.  It  would  not  protect  him  against 
a  subsequent  similar  accusation  and  trial.  It 
would  not  protect  him  against  trial  and  punish¬ 
ment  by  a  court  martial.  Surely  that  is  no  trial 
by  due  process  of  law,  the  judgement  in  which 
is  not  final,  decides  nothing,  but  leaves  the  accused 
exposed  to  another  trial  in  a  different  tribunal 
and  to  the  imposition  by  that  other  tribunal  of 
the  full  punishment  prescribed  by  law. 

Moreover  it  is  not  in  the  power  of  Congress 
to  confer  upon  such  a  tribunal,  which  is  exclusive¬ 
ly  of  State  creation,  jurisdiction  to  try  offences 
against  the  United  States.  Notwithstanding  the 
decision  in  Buckwalter  vs.  United  States  (11  S. 
&R.,  193)  which  was  an  action  for  penalties,  de¬ 
clared  to  be  recoverable  as  other  debts,  the  doc¬ 


trine  seems  a  plain  one,  that  Congress  cannot 
put  any  of  the  judicial  power  of  the  United  States 
in  the  courts  of  any  other  government  or  sover¬ 
eignty.  Martin  vs.  Hunter’s  lessee,  1  Wheaton, 
304,  330,  Eby  vs.  Peck,  7  Con.,  242,  and  Scoville 
vs  Canfield,  14  Johns,  338.  And  clearly  if  this  is 
so  Congress  cannot  make  a  board  of  State  elec¬ 
tion  officers  competent  to  try  whether  a  person 
has  been  guilty  of  an  offence  against  the  United 
States,  and  if  they  find  him  guilty  to  enforce  a 
part  of  the  prescribed  penalty. 

If  therefore  the  act  of  March  3,  1865,  really 
contemplates  the  infliction  of  its  prescribed  penal¬ 
ty  or  any  part  of  it  without  due  process  of  law,  or 
if  it  attempts  to  confer  upon  the  election  officers 
of  a  State  the  power  to  determine  whether  there 
has  been  a  violation  of  the  act  incurring  the  penal¬ 
ty,  and  to  enforce  the  penalty  or  any  part  of  it, 
it  may  well  be  doubted  whether  it  is  not  trans¬ 
gressive  of  the  authority  vested  in  Congress  by  the 
constitution. 

But  such  is  not  the  fair  construction  of  the  en¬ 
actment.  It  is  not  to  be  presumed  that  Congress 
intended  to  transgress  its  powers,  and  especially 
is  this  true  when  the  act  admits  of  another  con¬ 
struction  entirely  consonant  with  all  the  provisions 
of  the  constitution. 

What  then  is  its  true  meaning  ?  As  already 
observed,  forfeiture  of  citizenship  is  prescribed 
as  a  penalty  for  desertion,  an  additional  penalty, 
not  for  an  offence  committed  before  the  passage 
of  the  act,  hut  for  continued  desertion  and  failure 
to  return  or  report.  It  is  not  a  new  consequence 
of  a  penalty,  hut  it  is  an  integral  part  of  the  thing 
itself.  Nor  is  it  the  whole.  It  is  added  to  what 
the  law  had  previously  enacted  to  be  the  penalty 
of  desertion,  as  imprisonment  is  sometimes  added 
to  punishment  by  fine. 

It  must  have  been  intended,  therefore,  that  it 
should  be  incurred  in  the  same  way,  and  imposed 
by  the  same  tribunal  that  was  authorized  to  impose 
the  other  penalties  for  the  offence.  It  would  be 
very  absurd  to  suppose  that  two  trials  and  two 
condemnations  for  one  crime  were  intended,  or 
that  it  was  designed  that  a  criminal  might  be  sen¬ 
tenced  in  one  count  to  undergo  a  part  of  the  pun¬ 
ishment  denounced  by  the  law,  and  be  punished  in 
another  court  by  the  imposition  of  the  remainder. 
The  law  as  it  stood  when  the  act  of  1865  was 
passed,  had  provided  a  tribuual  in  which  alone  the 
crime  of  desertion  could  be  inflicted.  The  conse¬ 
quences  of  conviction  may  be  noticed  in  other 
courts,  but  the  tribunal  appointed  by  the  law  for 
that  purpose  is  the  only  one  that  can  determine 
whether  the  crime  has  been  committed,  and  ad¬ 
judge  the  punishment. 
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The  act  of  March  3d,  1865,  is  not  to  be  consid¬ 
ered  apart  from  the  other  legislation  respecting 
the  crime  of  desertion.  It  is  one  of  a  series  of 
acts  pertaining  to  the  same  subject  matter.  It 
must,  therefore,  be  interpreted  with  them  all  in 
view.  This  is  an  admitted  rule  of  statutory  con¬ 
struction.  So  long  ago  as  Rex  vs.  Soxdale,  1 
Burrows,  147,  Lord  Mansfield  said  when  speaking 
of  acts  of  Parliament,  “  that  all  which  relate  to 
the  same  subjects,  notwithstanding  some  of  them 
may  be  expired  or  not  noticed,  must  be  taken  to 
be  one  system  and  construed  consistently.”  So 
Chancellor  Kent,  in  the  first  volume  of  his  com¬ 
mentaries,  463-4,  said  “  it  is  to  be  inferred  that 
a  code  of  statutes  relating  to  one  subject  was 
governed  by  one  spirit  and  policy  and  was  intend¬ 
ed  to  be  consistent  and  harmonious  in  its  several 
parts  and  provisions.”  In  looking  through  the 
numerous  acts  of  Congress  relating  to  desertion 
from  military  or  naval  service  it  is  plainly  to  be 
seen  that  they  all  contemplate  a  regular  trial  and 
conviction  prior  to  the  infliction  of  any  penalty, 
and  court  martials  are  constituted  and  regulated 
for  such  trials.  The  twentieth  article  of  war,  en¬ 
acted  bn  the  10th  of  April,  1808,  (B.rightly’s  Dig., 
75,)  is  in  these  words :  “  all  officers  and  soldiers 
who  have  received  pay,  or  have  been  duly  enlisted 
in  the  service  of  the  United  States,  and  shall  he 
convicted  of  having  deserted,  the  same  shall  suffer 
death  or  such  other  punishment  as  by  sentence  of 
court  martial  shall  be  inflicted.”  Other  enact¬ 
ments  have  been  made  at  different  times  respect¬ 
ing  the  punishments  to  be  inflicted  for  the  offence. 
The  punishment  of  death  m  time  of  peace  was 
abolished  in  1830.  Corporeal  punishment  by 
stripes  was  abolished  by  the  act  of  May  16, 1812, 
and  by  the  act  of  March  2d,  1833,  that  section  of 
the  repealing  act  was  itself  repealed,  “  so  far  as 
it  applies  to  any  enlisted  soldier  who  shall  he  con¬ 
victed  by  a  general  court  martial  of  the  crime  of 
desertion."  By  the  act  of  January  11, 1812,  an 
additional  penalty  was  prescribed  for  desertion, 
and  it  was  declared  that  “such  soldier  shall  and 
may  be  tried  by  a  court  martial  and  punished.” 
Brightlv’s  Dig.,  89.  The  13th  section  of  the 
act  of  March  3d,  1863,  which  declared  that  any 
person  failing  to  report  after  due  service  of  no¬ 
tice  that  he  had  been  drafted,  shall  be  deemed  a 
deserter,  enacted  that  such  a  person  "shall  be 
arrested  by  the  Provost  Marshal  and  sent  to  the 
nearest  military  post  for  trial  by  Court  Martial, 
unless  upon  proper  showing  that  he  is  not  liable 
to  military  duty,  the  board  of  enrollment  shall 
relieve  him  from  the  draft.”  All  these  acts  of 
Congress  manifestly  contemplate  trial  for  deser¬ 
tion  by  court  martial  and  the  infliction  of  no  pun¬ 


ishment  or  forfeiture,  except  upon  conviction 
and  sentence  in  such  courts.  The  act  of  1806 
provided  for  general  courts  martial,  and  made 
minute  and  careful  regulations  for  their  organi¬ 
zation,  for  the  conduct  of  their  proceedings,  and 
for  the  approval  or  disapproval  of  their  senten¬ 
ces.  Subsequent  acts  made  some  changes,  but 
they  have  not  restrained  the  jurisdiction  or  di¬ 
minished  the  powers  of  such  courts. 

It  is  to  such  a  code  of  laws,  forming  a  system 
devised  for  the  punishment  of  desertion,  that  the 
21st  section  of  the  act  of  March  3d,  1865,  was 
added.  It  refers  plainly  to  pre-existing  laws.  It 
has  the  single  object  of  increasing  the  penalties, 
but  it  does  not  undertake  to  change  or  dispense 
with  the  machinery  provided  for  punishing  the 
crime.  The  common  rules  of  construction  de¬ 
mand  that  it  be  read  as  if  it  hud  been  iucorpora 
ted  into  the  former  acts.  And  if  it  had  been,  it 
the  act  of  1806,  and  its  supplements  had  prescri¬ 
bed  that  penalty  for  desertion  or  failure  to  re¬ 
port  within  a  designated  time  after  notice  of 
diaft  (which  the  act  of  1853  declares  desertion) 
should  be  punished  on  conviction  of  the  same 
with  forfeiture  of  citizenship  and  death,  or  in 
lieu  of  the  latter  such  other  punishment  as  by 
the  sentence  of  a  court-martial  may  be  inflicted, 
would  any  one  contend  that  any  portion  of  this 
punishment  could  be  inflicted  without  conviction 
and  sentence  ?  Assuredly  not.  And  if  not,  so 
must  the  act  of  1865  be  construed  now.  It 
means  that  the  forfeiture  which  it  prescribes, 
like  all  other  penalties  for  desertion,  must  be  ad¬ 
judged  to  the  convicted  person  after  trial  by  a 
court-martial  and  sentence  approved.  For  the 
conviction  and  sentence  of  such  a  court  there 
can  be  no  substitute.  They  alone  establish  the 
guilt  of  the  accused,  and  fasten  upon  him  the 
legai  consequences.  Such  we  think  is  the  true 
meaning  of  the  act,  a  construction  that  cannot 
be  denied  to  it  without  losing  sight  of  all  the  pre¬ 
vious  legislation  respecting  the  same  subject  mat¬ 
ter,  no  part  of  which  does  this  act  profess  to  al¬ 
ter. 

It  may  be  added  that  this  construction  is  not 
only  required  by  the  universally  admitted  rules  of 
statutory  interpretation,  but  it  is  in  harmony  with 
the  personal  rights  secured  by  the  constitution, 
and  which  Congress  must  be  presumed  to  have 
kept  in  view.  It  gives  to  the  accused  a  trial  be¬ 
fore  sworn  J udges,  a  right  to  challenge,  an  oppor¬ 
tunity  of  defence,  the  privilege  of  hearing  the  wit¬ 
nesses  against  him,  and  of  calling  witnesses  in  his 
behalf.  It  preserves  to  him  the  common  law  pre¬ 
sumption  of  innocence,  until  he  has  been  adjudg¬ 
ed  guilty  according  to  the  forms  of  law. 
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It  gives  finality  to  a  single  trial.  If  tried  by  a 
court-martial  and  acquitted,  his  innocence  can 
never  again  be  called  in  question,  and  he  can  be 
made  to  suffer  no  part  of  the  penalties  prescribed 
for  guilt.  On  the  other  hand,  if  a  record  of  con¬ 
viction  by  a  lawful  court  be  not  a  prerequisite  to 
suffering  the  penalty  of  the  law,  the  act  of  Con¬ 
gress  may  work  intolerable  hardships.  The  accu¬ 
sed  will  thus  be  obliged  to  prove  bis  innocence 
whenever  the  registry  of  the  Provost  Marshal  is 
adduced  against  him.  No  decision  of  a  board  of 
election  officers  will  protect  him  against  the  ne¬ 
cessity  of  renewing  his  defence  at  every  subse¬ 
quent  election,  and  each  time  with  increased  diffi¬ 
culty  arising  from  the  possible  death  or  absence  of 
witnesses.  In  many  cases  this  may  prove  a  gross 
wrong.  It  cannot  be  doubted  that  in  some  in¬ 
stances  there  were  causes  that  prevented  a  re¬ 
turn  to  service  or  a  report,  by  persons  registered 
as  deserters  by  Provost  Marshals,  that  would 
have  been  held  justifying  reasons  by  a  court  mar¬ 
tial,  or  at  least  would  have  prevented  an  approval 
of  the  court’s  sentence.  It  is  well  known  also 
that  some  who  were  registered  deserters,  were  at 
the  time  actually  in  the  military  service  as  volun¬ 
teers,  and  honorably  discharging  their  duties  to 
the  government.  To  hold  that  the  act  of  Con¬ 
gress  imposes  upon  such  the  necessity  of  proving 
their  innocence  without  any  conviction  of  guilt, 


would  be  an  unreasonable  construction  of  the  act, 
and  would  be  attributing  to  the  national  legisla¬ 
ture  an  intention  not  warranted  by  the  language 
and  connection  of  the  enactment. 

It  follows  that  the  judgment  of  the  court  below 
upon  the  case  stated  was  right.  The  plaintiff  not 
having  been  convicted  of  desertion  and  failure  to 
return  to  the  service  or  to  report  to  a  Provost 
Marshal,  and  not  having  been  sentenced  to  the 
penalties  and  forfeitures  of  the  law,  was  entitled 
to  vote.  * 

Aud  now,  to  wit,  June  20, 1866,  the  judgment 
of  the  Court  of  Common  Pleas  of  Franklin  county 
is  affirmed.  Geo.  W.  Woodward, 

Chief  Justice. 


Woodward  C.  J  -I  concur  in  the  conclusion 
stated  in  the  above  opinion,  and  in  most  of  the 
reasoning  by  which  that  conclusion  was  reached. 
But  I  do  not  concur  in  treating  the  act  of  Con¬ 
gress  as  a  valid  enactment,  for  I  believe  it  to  be 
an  ex  post  facto  law  in  respect  to  all  soldiers  ex¬ 
cept  such  as  committed  the  crime  of  desertion 
after  the  date  of  the  law.  This  is  not  a  case  of 
desertion  subsequent  to  the  enactment,  but  prior 
to  it,  and  the  penalties  of  the  offence  are  snch  as 
were  fixed  by  law  when  the  offence  was  commit¬ 
ted,  and  it  is  not  competent  for  the  legislature  to 
increase  them  except  for  future  eases. 


DISSENTING  OPINION 


OP 

JUSTICE  AGNEW. 


It  is  admitted  that  Henry  Reilly  was  a  citizen 
of  the  United  States,  owed  military  service,  and 
was  duly  enrolled,  drafted  and  notified,  and  re¬ 
fused  to  report  himself ;  and  failing  to  appear  was 
duly  registered  in  the  provost  marshal’s  office  as 
a  deserter,  having  neither  furnished  a  substitute, 
nor  paid  commutation. 

The  11th  section  of  the  act  of  Congress  of  the 
3d  March,  1863,  entitled  “An  Act  for  enrolling 
and  calling  out  the  national  forces,”  makes  all 
persons  enrolled  subject  to  be  called  into  military 
service.  The  12th  section  provides  for  the  call 
by  the  President,  and  its  execution  by  a  draft, 
and  that  those  drafted  shall  appear  within  a  fixed 
time  after  notice.  The  13th  section  provides  for 
commutation  for  service,  or  substitution,  and  then 
declares — “And  any  person  fa  ting  to  report  af¬ 
ter  due  service  of  notice,  as  herein  prescribed, 
without  furnishing  a  substitute  or  paying  the  re¬ 
quired  sum  therefor,  shall  he  deemed  a  deserter, 
and  shall  be  arrested  by  the  provost  marshal  and 
sent  to  the  nearest  military  post  for  trial  by  court 
martial.”  &c.  The  7th  section  of  the  lawmakes 
it  the  duty  of  the  provost  marshals  “to  arrest  all 
deserters,  whether  regulars,  volunteers,  militia¬ 
men,  or  persons  called  into  the  service  under  this 
or  any  other  act  of  Congress,  whereever  they 
may  be  found,  and  to  send  them  to  the  nearest 
military  post.” 

It  is  clear,  therefore,  that  undei  this  act,  Reil¬ 
ly  was  called  into  the  military  service,  and  be¬ 
came  a  deserter,  subject  to  summary  arrest  and 
to  trial  by  the  express  terms  of  the  law.  In  this 
condition  he  was  found  by  the  act  of  Congress, 
approved  the  3d  of  March,  1865,  which  provides 
— “That  in  addition  to  the  other  lawful  penalties 
of  the  crime  of  desertion  from  the  military  or 
naval  service,  all  persons  who  have  deserted  the 
military  or  naval  service  of  the  United  States, 


who  shall  not  return  to  said  service,  or  report 
themselves  to  a  provost  marshal  within  sixty  days 
after  the  proclamation  hereafter  mentioned,  shall 
be  deemed  and  taken  to  have  voluntarily  relin¬ 
quished  and  forfeited  their  rights  of  citizenship 
and  their  rights  to  become  citizens ;  and  such  de¬ 
serters  shall  be  forever  incapable  of  holding  any 
office  of  trust  or  profit  under  the  United  States, 
or  of  exercising  any  rights  of  citizens  thereof; 
and  all  persons  who  shall  hereafter  desert  the 
military  or  naval  service,  and  all  persons  who  bf- 
ing  duly  enrolled  shall  depart  the  jurisdiction  of 
the  district  in  which  he  is  enrolled,  or  go  beyond 
the  limits  of  the  United  States,  with  intent  to 
avoid  any  draft  into  the  military  or  naval  service, 
duly  ordered,  shall  be  liable  to  the  penalties  of 
this  section.”  Then  follows  the  provision  for  the 
proclamation.  The  act  is  entitled  “An  Act  to 
amend  the  several  acts  passed  to  provide  for  the 
enrolling  and  calling  out  the  national  forces,” &c., 
and  being  vari  materia,  applies  to  those  who  fail 
to  report  according  to  the  act  of  1863,  and  are 
declared  by  it  to  be  deserters.  On  the  11th  of 
March,  1865,  President  Lincoln  issued  his  pro¬ 
clamation,  reciting  the  law,  and  notifying  all  de¬ 
serters  to  return  to  service  or  to  report  :.i  a  pro¬ 
vost  marshal  on  or  before  the  10th  of  May,  1865, 
extending  pardon  to  those  who  did,  and  notifying 
those  who  did  not,  of  the  penalty.  This  exposes 
to  view  the  true  operation  of  the  act  of  Congress 
of  1865.  It  came  to  the  deserter  with  an  offer 
of  pardon  for  past  offence,  if  he  would  return  to 
duty,  but  imposed  the  penalty  of  disfranchise¬ 
ment  for  his  second  act  of  disobedience,  if  he  fail 
to  obey.  The  supposed  ex  post  facto  character 
of  the  law  has,  therefore,  no  place  in  the  argu¬ 
ment.  It  was  not  for  his  former  desertion  it  in¬ 
flicted  the  new  penalty,  but,  placing  him  under  a 
new  call  to  duty,  it  disfranchised  him  for  his  new 
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act  of  insubordination.  Just  at  this  point  is  seen 
the  high  necessity  of  a  power  to  enforce  the 
draft.  The  law  would  be  brutum  fulmen,  and 
the  draft  but  voluntary  service,  if  the  penalty  foi 
refusal  be  inadequate.  Military  service  is  an  im¬ 
perious  necessity,  dangerous  to  life,  and  requires 
even  the  death  penalty  to  enforce  it.  Disfran¬ 
chisement  is  far  less,  Site  being  the  gift  of  God 
alone,  while  citizenship  is  derived  from  govern¬ 
ment.  Unable  to  deny  the  power  to  enforce 
conscription  by  the  highest  penalty,  those  who 
impugn  the  operation  of  these  acts  of  Congress, 
fall  back  upon  an  alleged  want  of  power  to  con¬ 
script,  resting  their  argument  against  the  plain 
and  express  words  of  the  constitution,  not  on  a 
prohibition  found  elsewhere  in  the  instrument, 
but  upon  strained  inferences,  and  the  feeble  posi¬ 
tion  that  individual  interest  stands  higher  than 
national  life. 

I  will  not  now  discuss  at  large  the  power  to 
draft,  this  having  been  done  in  9th  Wright,  238, 
306,  Kneedler  v.  Lane.  But  as  the  authority  of 
the  secoud  decision  in  that  case  was  relied  upon 
in  the  argument,  and  denied  by  one  of  the  bench, 
I  am  bound,  in  defence  of  that  decision,  to  say, 
that  no  great  national  question  has  been  so  com¬ 
pletely  settled  as  this;  not  alone  by  the  judgment 
of  this  court,  but  by  the  united  voice  of  fhe  peo¬ 
ple,  the  general  government,  and  all  the  States. 
In  no  State  that  I  remember,  was  any  attempt 
made  through  its  public  functionaries  to  con¬ 
demn  the  power  or  obstruct  its  exercise.  And 
even  here,  if  this  State  be  considered  an  excep¬ 
tion,  the  final  judgment  of  this  court  placed  up¬ 
on  its  acknowledged  basis  of  constitutional  right. 
The  States  in  rebellion,  under  a  constitution  cop¬ 
ied  from  our  own  in  all  these  respects,  exercised 
the  power  to  its  fullest  extent.  The  exam¬ 
ple  of  an  illegitimate  government  is  entitled 
to  no  respect,  but  as  denoting  the  opinions  of  a 
class  of  men  notorious  for  their  strict  construc¬ 
tion  of  Federal  powers,  it  has  weight.  Owing 
to  this  universal  conviction  of  the  nation’s  right¬ 
ful  powers,  it  stands  at  this  day  a  living  and  happy 
illustration  of  their  authority,  and  the  necessity 
of  their  exercise.  A  government  without  a  pow¬ 
er  to  enforce  obedience  to  military  duty  is  a 
type  of  feebleness  only  parallel  to  its  supposed 
inability  to  coerce  a  State  into  performance  of 
its  Federal  duties. 

The  Federal  constitution  was  formed  by  men 
who  had  gone  through  the  stormy  period  of  war, 
and  had  lived  to  see  the  utter  inefficiency  to  raise 
troops  under  the  articles  of  confederation,  who, 
having  been  familliar  with  the  draft  in  the  States, 
united  to  frame  a  government  designed  to  form  a 


more  perfect  union,  to  insure  domestic  tranquil¬ 
ity,  and  to  provide  for  the  common  defence 
They  therefore  conferred  on  Congress  the  most 
ample  powers— “to  declare  war”— “  to  raise 
and  support  armies”— “to  make  rules  for  the 
government  and  regulation  of  the  land  and  naval 
forces”— “to  provide  for  calling  forth  the  mili¬ 
tia”— “to  provide  for  organizing  armies  and  dis¬ 
ciplining  them”— “and  to  make  all  laws  necessa¬ 
ry  and  proper  for  carrying  these  powers  into 
execution.”  Couching  these  grants  of  authority 
in  language  of  the  amplest  signification,  they  ad¬ 
ded  to  them  no  exceptions  or  limitations  to  qual¬ 
ify  or  restrict.  To  these  powers  theysuperadded 
high  and  imperative  duties— to  provide  for  the 
common  defence  and  general  welfare  -  to  execute 
the  laws  of  the  Union,  suppress  insurrections 
and  repel  invasions— to  guarantee  to  every  State 
a  republican  form  of  government,  and  protect 
each  against  invasion  and  domestic  violence. 
Signficantly  omitting  all  obligation  upon  the 
Slates  to  perform  these  Federal  duties,  they  ad¬ 
ded  the  prohibition  that  no  State  should  grant 
letters  of  marque  or  reprisal,  or,  without  consent 
of  Congress,  keep  troops  or  ships  of  war  in  time 
of  peace,  enter  into  any  compact  or  agreement 
with  another  State  or  engage  in  war  unless  when 
actually  invaded  or  in  such  imminent  danger  as 
would  not  admit  of  delay;  and  cutting  off  all 
means  of  raising  supples  and  munitions  of  war, 
by  the  further  prohibition  to  coin  money,  emit 
bills  of  credit,  or  make  any  thing  but  gold  and 
silver  coin  a  tender  in  payment  of  debts.  These 
ample  guarantees  of  protection  against  foreign 
and  domestic  foes,  would  seem  to  need  no  furth¬ 
er  supplement,  yet  not  content  with  their  express 
grant,  the  framers  of  the  constitution  further  de¬ 
clared  that  this  frame  of  government,  and  the 
laws  and  treaties  made  under  it,  should  be  the 
supreme  law,  binding  above  all  State  constitution* 
and  laws. 

After  ail  this  concentration  of  power  in  a  gen¬ 
eral  government,  charged  with  the  highest  func¬ 
tions  of  the  States  themselves,  from  which  it  was 
formed  for  great  national  purposes  and  for  their 
chief  welfare,  to  suppose  that  its  most  vital  power 
of  protection  and  preservation  was  intended  to 
rest  on  mere  voluntary  enlistment,  is  so  feeble  in 
conclusion  and  full  of  non  sequence,  so  wanting 
in  authority,  and  inadequate  to  the  fulfilment  of 
its  purposes,  and  so  pregnant  with  ruin  and  loss 
of  national  existence,  I  cannot  conceive  how  it  is 
possible  to  adopt  such  a  view.  I  take  it  there¬ 
fore  as  a  proposition  sanctioned  by  the  entire  na¬ 
tion,  and  consecrated  by  the  blood  of  thousands, 
that  this  nation  possesses  the  power  to  exact  mil¬ 
itary  service  of  every  able-bodied  citizen 


National  sovereignty,  from  its  very  nature,  car¬ 
ries  with  it  every  element  of  national  life.  The 
duties  of  the  government  and  the  citizen  are  re¬ 
ciprocal — protection  from  the  one  and  fidelity  and 
support  from  the  other. 

To  say  therefore  that  government  has  no  power 
to  exact  military  service  is  to  pass  upon  it  sen¬ 
tence  of  death.  Nor  can  we  measure  by  any  or¬ 
dinary  standard  the  benefits  conferred  upou  the 
citizen  by  the  protection  his  government  affords. 
No  matter  on  what  wide  or  distant  ocean  his  ves¬ 
sel  may  ride ,  no  matter  where  his  feet  may  press 
the  sands  of  a  foreign  soil,  no  matter  what  power 
may  assail  his  liberty  or  his  rights,  the  flag  of  his 
country,  her  emblem  of  power,  follows  his  wan¬ 
dering  footsteps  and  covers  him  with  its  folds. 
The  voice  of  her  authority  proclaims  his  protec¬ 
tion,  and  her  strong  arm  averts  the  blow.  So  we 
have  been  taught,  so  do  all  really  believe  :  and  yet 
how  insignificant  her  voice,  how  feeble  her  arms, 
if  she  possesses  no  power  to  enforce  her  call  for 
troops. 

From  the  power  to  draft  follows  of  necessity 
the  power  to  declare  a  penalty  for  disobedience. 
Chief  Justice  Tilghman,  said  in  the  Com.  vs. Frisk, 
3  S.  &  S.,  176 :  “By  virtue  of  this  power  Con¬ 
gress  can  make  law78  to  enforce  the  call,  they  may 
inflict  penalties  for  disobedience,  and  erect  courts 
for  trial  of  offenders.”  In  Moore  v.  Houston,  3 
S.  &  it.  169,  the  same  eminent  judge  said — “the 
object  being  to  carry  the  militia  into  the  field, 
Congress  may  inflict  a  penalty  on  all  those  who 
disobey  the  call  of  the  President.”  It  was  deci¬ 
ded  also  by  the  Supreme  Court  of  the  United 
States,  in  Houston  v.  Moore,  5  Wheaton,  1,  and 
Martin  v  Mott,  12  Wheaton,  that  a  militia  man 
who  refused  to  obey  the  orders  of  the  President 
calling  him  into  public  service,  was  liable  to  be 
tried  for  the  offence  under  the  oth  section  of  the 
act  of  Congress  of  28th  of  February,  1795.  These 
authorities  are  wholly  inconsistent  with  this  theory 
of  voluntary  enlistment,  and  a  w'ant  of  power  to 
enforce  military  service.  The  power  existing,  the 
extent  of  the  penalty  is  within  the  discretion  of 
the  law  making  power,  w'hether  it  be  to  forfeiture 
of  life  or  property,  or  the  loss  of  citizenship. 

Possessing  power  over  the  subject,  Congress  is 
not  responsible  for  the  consequences.  If  from  a 
legitimate  exercise  of  power  over  one  right,  an¬ 
other,  dependent  on  it,  necessarily  falls,  it  is  no 
argument  against  the  power  itself.  With  a  loss 
of  life  all  rights  fail.  If  Congress  punish  piracy 
with  death,  it  is  no  argument  against  the  right  to 
do  so,  that  the  offender  thereby  loses  all  his  civil 
rights.  This  is  an  answer  to  the  supposition  that 
the  act  of  Congress  which  inflicts  disfranchise¬ 


ment  for  desertion  is  an  attempt  to  regulate  State 
suffrage.  It  neither  is  nor  proposes  to  be  a  reg¬ 
ulation  of  suffrage,  but  simply  declares  a  penalty 
for  desertion,  a  subject  within  the  Federal  power. 
If  a  loss  of  suffrage  follow  that  of  citizenship,  it  is 
a  consequence  of  the  offence,  not  a  regulation  of 
suffrage.  The  State  constitution  having  hung  on 
suffrage  to  citizenship,  he  who  forfeits  his  citizen¬ 
ship  by  a  violation  of  valid  Federal  law,  cannot 
complain  that  as  a  consequence  he  has  also  lost 
his  right  of  suffrage,  any  more  than  by  conviction 
of  his  crime,  his  wife  and  children  have  lost  his 
protection  and  support.  From  the  few  short 
words  “  to  establish  post  offices  and  post  roads,” 
flows  the  terrible  power  to  take  the  mail  robber’s 
life,  or  imprison  him  for  life.  Yet  who  doubts 
that  as  a  consequence  of  his  crime  he  may  lose  his 
liberum  legem,  be  stripped  of  his  privilegeas  a  free¬ 
man,  and  be  excluded  as  a  witness  in  a  State  court? 

Unquestionably  Corgress  has  no  right  to  regu¬ 
late  State  Suffrage.  Our  forefathers  had  no 
doubt  of  this,  nor  had  we,  until  recent  events 
have  impressed  some  with  a  strong  desire  that  it 
should  be  so,  whose  wish  has  therefore  begotten 
the  belief.  This  leads  us  to  the  question  does  a 
loss  of  citizenship  produce  a  loss  of  suffrage  under 
the  State  constitution  ?  The  constitution  says — 
“  In  elections  by  the  citizens  any  white  freeman 
of  the  age  of,”  &c.,  “  shall  enjoy  the  right  of  an 
elector.”  A  citizen  of  what?  The  answer  im¬ 
mediately  follows — “but  a  citizen  of  the  United 
States,  who  had  previously  been  a  qualified  voter 
of  this  State,  and  removed  therefrom  and  return¬ 
ed,  and  who  shall  have  resided  in  the  election 
district,  &c.,  shall  be  entitled  to  vote  after  resi¬ 
ding  in  the  State  six  months.”  Then  follows 
something  still  more  explicit  in  the  proviso — 
“That  white  freemen,  citizens  of  the  United 
States,  between  the  ages  of  twenty-one  and  twen¬ 
ty-two  years  of  age,  having  resided,  &c.,  shall 
be  entitled  to  vote,  although  they  shall  not  have 
paid  taxes.”  It  is  very  clear,  therefore,  that 
elections  by  the  citizens  means,  according  to  the 
State  constitution,  elections  by  citizens  of  the 
United  States.  Such  citizenship  being  the  basis 
of  suffrage  it  is  unnecessary  to  inquire  into  the 
power  of  a  State  to  extend  suffrage  to  all  others; 
or  whether  there  can  be  a  State  citizenship  inde¬ 
pendently  of  that  of  the  United  States. 

The  right  of  suffrage  being  made  dependent  on 
United  States  citizenship,  we  are  confined  by  the 
terms  of  fundamental  State  law  to  that  citizen¬ 
ship,  and  certainly  upon  this  at  least  the  legisla¬ 
tion  of  Cougress  operates.  The  conclusion  is  in¬ 
evitable  that  a  voluntary  renunciation  of  citizen¬ 
ship  by  desertion  is  a  relinquishment  of  suffrage, 
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and  this  being  so,  the  question  remaining  is,  how 
this  status  or  condition  of  the  person  offering  his 
vote  is  to  be  ascertained.  It  is  alleged  that  it 
cannot  be  determined  by  the  election  board,  not¬ 
withstanding  it  is  the  only  tribunal  established  to 
determine  in  the  first  instance  who  are  qualified 
voters. 

In  discussing  this  question,  there  is  a  clear  dis¬ 
tinction  between  the  positive  pains  and  penalties 
inflicted  upon  the  deserter,  and  the  negative  pen¬ 
alty  of  his  status  or  condition  in  society.  Each 
flows  from  the  operation  of  this  law;  but  for  the 
infliction  of  the  former,  as  punishment,  trial  and 
conviction  are  essential;  while  the  law'  itself  hav¬ 
ing  declared  the  latter,  no  active  penalty  being 
provided,  the  law  has  provided  no  further  steps, 
the  punishment  consisting  in  the  simple  condition 
of  the  deserter.  Should  he  never  be  pursued  for 
positive  punishment,  his  condition  of  voluntary 
disfranchisement  stitl  remains  as  his  status  under 
the  law.  A  full  pardon  is  necessary  to  restore 
him. 

The  inquiry  which  an  election  board  makes  in¬ 
to  the  right  of  suffrage  is  not  for  the  purpose  of 
punishment,  but  simply  to  determine  the  exis¬ 
tence  of  a  privilege.  The  applicant  offers  his 
vote,  and  must  establish,  his  right  to  it.  Citizen¬ 
ship  is  the  first  subject  of  inquiry  under  the  elec¬ 
tion  law,  and  must  be  ascertained  before  the 
vote  can  be  deposited.  The  provisions  of  the 
general  election  law  of  1859  are  plain— “Every' 
person  claiming  a  right  to  vote  at  any  election  as 
aforesaid,  shall,  if  required  by  either  of  the  in¬ 
spectors,  make  proof,”  then  follows  five  condi¬ 
tion  of  citizenship  of  wh  ieh  the  proof  it  to  be 
made,  viz.,  by  birth,  by  settlement  before  the  28th 
of  September,  1776,  by  the  oath  of  allegiance  of 
a  foreigner  prior  to  the  26th  of  March,  1790,  by- 
citizenship  in  one  of  the  United  States,  admitted 
and  recognized  therein,  and  finally  by  naturaliza¬ 
tion.  The  law  then  defines  the  proof  to  be  made 
in  certain  cases. 

Thus  it  is  clear  that  the  voter  must  establish 
his  citizenship,  and  that  the  election  board  are 
the  triers  of  the  fact.  Under  the  constitution 
the  following  facts  must  be  proved  by  the  voter 
to  establish  his  right.  1.  That  he  is  a  white- 
man.  2.  That  he  is  a  freeman.  3.  That  he  is  a 
citizen.  4.  That  he  is  of  lawful  age.  5.  That 
he  has  the  requisite  State  and  district  residence. 
6.  That  he  has  paid  the  requisite  tax.  The  first 
fact,  color,  is  ordinarily  determined  by  inspection, 
a  legal  mode  of  proof.  But  if  inspection  fail  to 
establish  his  white  blood,  will  any  one  say  he 
eanhot  prove  his  white  parentage,  or  that  a  quali¬ 
fied  elector  cannot  rebut,  by  proof  of  black  par¬ 


entage,  by  permission  of  the  board  ?  As  to  the 
second  qualification,  freedom,  being  the  common 
condition  of  the  people,  he  is  presumed  to  be  a 
freeman,  but  unquestionably  this  fact  may  be  re¬ 
butted.  As  to  the  third,  citizenship,  we  have 
seen  that  it  is  not  presumed,  but  by  the  express 
terms  of  the  law  it  is  to  be  proved  if  required  by 
either  inspector.  Take  the  case  of  one  born  in 
the  State  and  a  voter  for  years,  but  who  has  vol¬ 
untary  relinquished  his  citizenship  here  by  remo¬ 
val  to  another  State,  or  to  a  foreign  country,  say 
Great  Britain,  and  has  been  there  naturalized  by 
act  of  Parliament,  will  any  one  deny  the  right  to 
show  this  loss  of  citizenship  here,  or  the  power 
of  the  election  board  to  determine  the  fact  •  The 
disfranchisement  in  such  case  is  caused  by  the 
voluotaay  act  of  the  citizen,  and  the  act  is  that 
of  removal  and  acquiring  citizenship  elsewhere. 
As  a  provable  and  triable  fact  in  what  respect 
does  it  differ  from  a  failure  to  report  to  the  draft. 
That  he  was  drafted,  was  a  registered  deserter, 
and  failed  to  report  under  the  proclamation,  are 
facts  simply,  and  just  as  capable  of  proof  as  re¬ 
moval  to  Great  Britain  and  naturalization  there. 
Loss  of  citizenship  is  simply  the  legal  consequence 
in  either  case,  whether  by  desertion  or  removal. 

Then  for  what  purpose  are  these  facts  proved 
before  the  board  1  For  the  purpose  of  punish¬ 
ment  or  the  infliction  of  a  penalty  ?  No— not  for 
these— -but  simply  as  facts  on  which  the  question 
of  citizenship  rests— a  question  which  they  must 
determine  before  he  can  be  allowed  to  vote,  un¬ 
der  a  penalty  for  admitting  illegal  votes  as  well 
as  for  excluding  those  that  are  legal.  How  is  it 
possible  to  assert  that  an  election  board  is  incom¬ 
petent  to  perform  the  very  thing  the  law  enjoins 
them  to  do.  The  argument  that  trial  and  convic¬ 
tion  are  necessary  to  establish  the  fact  of  deser¬ 
tion  as  a  preliminary  to  disfranchisement,  is  found¬ 
ed  in  the  idea  of  inflicting  a  punishment,  which  is 
incorrect,  as  I  have  shown,  and  in  the  impression 
that  there  is  some  constitutional  impediment  to 
ascertain  the  disfranchisement  in  any  other  mode. 
But  how  is  the  deserter  to  be  tried  ?  Not  by  a 
jury,  or  indeed  by  any  civil  tribunal.  It  is  a  mil¬ 
itary  offence,  unknown  to  the  common  law,  ex¬ 
cept  so  far  as  that  law  recognizes  its  military 
character  and  jurisdiction.  How  then,  indepen¬ 
dently  of  the  law  which  declares  it,  is  disfran¬ 
chisement  to  be  established  ?  Not  by  a  court 
martial,  for  its  proper  province  is  to  inflict  the 
military  penalties  provided,  but  not  to  declare  a 
mere  loss  of  a  disconnected  right.  A  trial  by 
court  martial  is  a  trial  for  an  offence,  and  the 
judgment  of  the  court  only  declares  the  punish¬ 
ment  to  be  inflicted  by  military  law.  But  what 


44 


power  does  military  law  confer  over  political 
rights?  Civil  rights,  such  as  those  of  liberty  and 
property,  may  be  involved  in  the  consequences  of 
punishment.  But  where  is  the  power  conferred 
by  military  law  to  declare  the  loss  of  citizenship, 
or  suffrage,  or  the  capacity  to  hold  civil  offices  ? 
The  right  of  citizenship  is  simply  political,  a  mere 
condition  or  status  of  the  individual.  It  is  not 
sufficient  to  tell  us  that  conviction  of  desertion  is 
necessary  before  the  political  stutus  can  be  known. 
It  is  not  denied  that  it  is  necessary  before  the 
punishment  can  be  inflicted,  but  those  who  assert 
the  conviction  to  be  necessary  to  exhibit  the  state 
or  condition  of  the  deserter  politically,  must  go 
further  and  show  that  the  disfranchisement  de¬ 
pends  on  the  conviction,  ai.d  that  this  conviction 
is  the  only  legal  evidence  of  the  political  status  of 
the  deserter.  But  where  is  this  to  be  found  in 
the  law  itself,  or  in  any  military  code,  to  try  the 
fact  of  disfranchisement?  It  is  just  here  their 
argument  fails,  for  while  they  prove  conviction  to 
be  necessary  to  punishment,  they  do  not  show 
that  it  is  essential  to  the  political  status,  or  that 
there  is  any  known  power  in  a  military  court  to 
pass  sentence  of  disfranchisement,  nor  do  they 
show  that  there  is  any  lack  of  power  in  Congress 
to  declare  a  loss  of  a  political  status  without  such 
a  trial.  A  civil  status  is  not  a  right  falling  within 
the  coustitutional  guards  over  life,  liberty  and 
property.  The  right  to  be  a  juror,  a  viewer,  a 
legislator,  a  magistrate  or  other  civil  personage, 
rests  upon  no  constitutional  grant,  and  is  guarded 
by  no  constitutional  inhibition,  but  the  qualifica¬ 
tion  and  the  disqualification,  whatever  they  may 
be,  are  simply  declared  by  the  constitution  or  the 
law.  All  those  clauses  of  the  constitution,  such 
as  secure  the  right  of  trial  by  jury,  and  against 
privation  of  life,  liberty  and  property,  without  due 
process  of  law,  are  inapplicable.  Due  process  of 
law,  meaning  the  law  of  the  land,  is  not  trial  by 
jury  alone,  but  (as  often  decided)  is  that  proceed¬ 
ing  which  an  act  of  Congress  or  of  Assembly  pro¬ 
vides,  except  where  the  common  law  declares 
otherwise.  Murray’s  Lessee  v.  Hoboken  Land 
Co.,  18  Howard,  276;  Van  Swarton  v.  Com.,  12 
Harris,  131 ;  Branning  v.  Taylor,  12  Harris,  292. 
Hence  summary  convictions,  settlements  of  ac¬ 
counts,  assessments  of  damages  and  of  taxes,  ta¬ 
king  property  for  public  use,  the  location  of  high¬ 
ways  and  other  modes  are  committed  to  tribu¬ 
nals  proceeding  out  of  the  course  of  common  law. 
Precisely  so  is  the  trial  of  citizenship  committed 
to  the  election  board,  preliminary  to  exercising 
suffrage. 

When  the  act  of  Congress  declared  that  a  de¬ 
serter;  failing  to  report)  should  stand  in  the  con¬ 


dition  of  one  renouncing  citizenship,  it  deprived 
him  of  none  of  the  fundamental  rights  these  con¬ 
stitutional  clauses  protect,  but  left  him  in  full 
possession  of  all  his  natural  personal  rights.  His 
offence  was  political,  against  the  right  of  his  sov¬ 
ereign  to  his  services ;  and  his  punishment  is  al¬ 
so  political,  to  wit,  privation  of  his  citizenship. 
Unlike  the  natural  rights  belonging  to  man  by 
creation,  citizenship  results  from  the  law  of  gov¬ 
ernment,  and  is  regulated  by  the  rule  of  the 
country  in  which  it  is  claimed.  Unlike  those 
rights,  also,  it  may  be  relinquished.  No  one  may 
voluntarily  surrender  his  life  except  in  response 
to  a  duty  higher  than  life.  No  man  may  lawfully 
strip  himself  of  the  right  of  acquiring  and  hold¬ 
ing  property, — voluntary  pauperism  is  a  crime 
against  society.  If  to-day,  by  the  most  solemn 
instrument,  he  should  release  his  right  to  acquire 
and  hold,  property,  to-morrow  he  could  repudiate 
it  as  contrary  to  reason  and  to  the  welfare  of 
mankind.  But  citizenship  may  be  surrendered. 
This  is  recognized  in  the  constitution  itself,  which 
provides  in  the  case  of  removal  from  the  State  a 
probation  of  six  mouths’  residence  before  the 
right  can  be  fully  resumed.  Naturalization,  un¬ 
der  the  law  of  Congress,  is  founded  on  the  same 
principle,  and  the  alien,  on  his  admission,  not  on¬ 
ly  swears  allegiance  to  this  government,  but  re¬ 
nounces  his  allegiance  to  every  other  government  , 
potentate  or  power.  So  far  is  the  right  of  vol¬ 
untary  surrender  recognized  that  even  the  decla¬ 
ration  of  an  intention  to  become  a  citizen,  enti¬ 
tles  him  to  the  protection  of  our  flag,  and  sub¬ 
jects  him  to  military  service.  Sec.  1,  act  of 
March  3,  1863. 

What  did  Congress  mean  when  it  declared  that 
“such  deserters,”  viz.  those  failing  to  return  to 
service  or  to  report  for  duty,  “shall  be  forever 
incapable  of  holding  any  office  of  trust  or  profit 
under  the  United  States,  or  of  exercising  any 
rights  of  citizens  thereof.”  Did  they  mean  this 
only  in  the  event  of  conviction  of  desertion  in  a 
military  court?  Certainly  not,  or  they  would 
have  said  so,  as  they  did  in  the  proviso  to  the  4th 
section  of  the  act  of  14th  April,  1802,  that  no 
person  who  has  been  legally  convicted  of  having 
joined  the  army  of  Great  Britan,  (to  wit,  a  Kev- 
olutionary  Tory,)  shall  be  admitted  a  citizen. 
The  context  forbids  the  idea  in  saying  that  “  all 
persons,  who,  being  duly  enrolled,  shall  depart 
the  jurisdiction  of  the  district  in  which  they  are 
enrolled,  or  go  beyond  the  limits  of  the  United 
States,  with  intent  to  avoid  the  draft  into  milita¬ 
ry  or  naval  service  duly  ordered,  shall  be  liable 
to  the  penalties  of  this  section.”  Now  clearly, 
when,  Congress  declared  them  incapable  fifeve? 
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it  did  not  mean  that  if  they  remained  abroad  un¬ 
til  the  war  was  oyer,  the  provost  marshals  were 
disbanded,  and  the  military  courts  discontinued, 
the  disability  should  be  condoned  by  their  ab 
sence.  If  a  deserter  were  to  present  himself 
to  Congress  for  admisssion,  would  his  disfran¬ 
chisement  be  considered  cured?  And  how  would 
the  fact  be  inquired  into?  Would  a  House,  au¬ 
thorized  to  judge  of  the  qualifications  of  its  mem¬ 
bers,  remit  him  to  a  trial  by  court  martial?  Con¬ 
gress  having  declared  the  dissability,  but  ap¬ 
pointed  no  tribunal  for  its  enforcement,  it  will 
not  do  to  say  it  cannot  be  inquired  into  when  it 
becomes  necessary  to  be  determined,  not  for  pun¬ 
ishment,  but  as  a  condition  to  the  exercise  of  a 
personal  privilege.  And  Congress  having  de¬ 
clared  it  without  reference  to  any  conviction,  it 
will  not  do  to  say  it  can  be  shown  by  a  conviction. 

Upon  the  whole  case  I  am  of  opinion  that  the 
election  board  had  a  right  to  determine  the  ques¬ 
tion  of  Henry  Beillv’s  citizenship,  and  for  this 
purpose  to  ascertain  the  facts  upon  which  his 
right  to  vote  depended. 


It  may  be  that  in  this  opinion  I  am  in  error, 
and  am  misled  by  my  feeling.  But  if  I  am,  it  is 
because  every  sentiment  of  my  heart  and  every 
conviction  of  my  mind  have  been  with  my  coun¬ 
try  in  the  dreadful  strife  she  has  maintained.  In 
such  a  struggle  I  would  not  abate  one  jot  or  ti¬ 
tle  of  her  power,  but  would  rather  pour  oil  on 
every  grating  joint,  lubricate  every  point  of  con¬ 
tact,  remove  its  friction,  and  increase  its  motion, 
that  in  the  end  I  might  see  her  shooting  like  an 
engine  of  sublimity  and  power,  along  a  smooth 
firm  track,  carrying  peace,  prosperity  and  pro¬ 
tection  in  her  train. 

It  is  proper  I  should  remark  that  this  opinion 
was  written  in  view  of  the  argument  at  bar,  and 
of  what  then  transpired.  I  am  glad  to  find  I  dif¬ 
fer  from  the  opinion  just  read  in  but  a  single 
point,  the  mode  of  trial.  But  when  counsel  so 
far  forget  their  duty  as  to  put  in  print  the  charge 
that  the  act  of  the  last^Congress  was  among  its 
“worst  acts  of  infamy ,”  it  is  proper  to  let  truth 
herself  administer  the  reprimand. 


DISSENTING  OPINION 

OF 

JUSTICE  REED. 


This  court  have  declared  the  act  of  Congress 
of  March  3,  1863,  for  “enrolling  and  calling  out 
the  national  forces  and  for  other  purposes”  to  be 
constitutional.  For  similar  reasons  to  those  as¬ 
signed  for  our  decision,  I  consider  the  act  of  Con¬ 
gress  of  the  24th  February,  1864,  to  amend  said 
act— -the  act  of  July  4,  1864,  “further  to  regulate 
and  provide  for  the  enrolling  and  calling  out  the 
national  forces  and  for  other  purposes”— and  the 
“act  to  amend  the  several  acts  heretofore  passed 
to  provide  for  the  enrolling  and  calling  out  the 
national  forces  and  for  other  purposes,”  passed 
March  3,  1865,  to  be  constitutional — and  neces¬ 
sary  and  proper  exercise  of  the  power  of  Con¬ 
gress  to  put  down  a  rebellion  which,  if  it  had 
proved  successful,  would  have  split  this  great  and 
powerful  Union  into  a  dozen  insignificant  confed¬ 
eracies. 

I  regard  the  21st  section  of  the  last-named  act 
as  clearly  constitutional,  for  the  right  to  punish 
with  death  involves  the  right  to  impose  inferior 
punishments  and  disabilities  not  expressly  pro¬ 
hibited  by  the  Constitution  of  the  United  States. 
A  deserter  coming  within  this  section  forfeits  his 
right  oj  citizenship  and  his  right  to  become  a  cit- 
zen  of  the  United  States. 

The  facts  stated  in  the  case  before  us,  and  ad¬ 
mitted,  show  that  the  plaintiff  had  never  taken 
advantage  of  the  proclamation  of  the  President, 
and  was  a  deserter,  and  therefore  not  a  citizen  of 
the  United  States.  The  case  therefore  is  one  of 


a  person  acknowledged  not  to  he  a  citizen  of  the 
United  States  offering  to  vote,  and  his  vote  is  re¬ 
fused  ;  can  he  sustain  an  action  for  this  rejection 
against  the  election  officers  ? 

The  Constitution  of  Pennsylvania,  as  a  qualifi¬ 
cation  for  au  elector,  requires  in  addition  to 
residences,  that  he  should  be  a  citizen  of  the 
United  States;  and  with  this  admitted  fact  can  it 
be  said  that  the  defendant  was  hound  to  take  an 
illegal  vote  prohibited  by  our  fundamental  law? — 
The  act  of  Congress  does  not  touch  the  right  of 
suffrage — the  prohibition  originates  with  our  own 
Constitution,  which  prevents  aliens,  strangers, 
and  all  persons  not  citizens  of  the  United  States 
from  voting. 

I  entertain,  therefore,  no’doubt  that  the  vote  of 
Mr.  Reilly  was  properly  rejected;  but  owing  to 
the  difficulties  of  deciding  such  questions  at  poll* 
where  facts  are  disputed,  I  am  glad  to  find  that 
the  Legislature  have  past  an  act  providing  for 
the  proper  evidence  in  such  cases. 

I  must  express  my  deep  regret  that  the  learn¬ 
ed  counsel  of  the  plaintiff,  a  gentleman  of  the 
most  estimable  character,  has  permitted  himself 
in  his  printed  brief  to  make  use  of  language  in 
relation  to  this  act,  and  to  the  Congress  of  the 
United  States,  not  called  for  by  the  occasion  or 
justified  by  the  conduct  of  the  Supreme  Legisla¬ 
tive  body  of  the  American  nation. 

I  would  reverse  this  judgment. 


